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P Vefhc e Alvaro de Vasconcelos

kraine is the litmus test for the European Neighbourhood Policy.
l ) Is it possible to extend democracy to countries that aspire to join
the EU—which is universally recognised as a landable aim — if the
prospect of future EU membership is then denied to them? Ukraine is no
ordinary neighbour, as this Chaillot Paper potently illustrates, but is in
the unique position of being a close neighbour of both the EU and Russia
which bas embarked on a course of far-reaching economic and political
reforms. Under Sabine Fischer’s guidance, the contributors to this paper,
all of them renowned specialists in this field, take a hard look at the monu-
mental task of making these reforms work. To make the challenge to the
EU even more compelling, expectations regarding Europe’s ability to
fully integrate Ukraine are still as bigh as they were in 2004, when the
European option was an unmistakable driver of the Orange Revolution,
and such high hopes are equally shared by all those who see a future for
Ukraine outside Russia’s orbit.

The ENP is being put to a decisive test in Ukraine for this is a case where
it is rather exceptionally required to channel the EU’s support to unequivo-
cal democratic transition. A modern, democratic Ukraine is equated by
large and influential parts of the political and economic elite with a Euro-
pean destiny — falling short of full membership — which they see as the natu-
ral outcome of the Orange Revolution. They look to belonging in Europe
therefore as a reassurance that there will be no turning back from a demo-
cratic constitution firmly grounded in the rule of law and, no less impor-
tantly, that the country will be a full partner in the world economy. This
reassurance is interestingly sought by the post-Soviet capitalist oligarchy as
well, as is highlighted by Rosaria Puglisi. There is no unanimity in the Euro-
pean Union for or against future membership of the Ukraine, which is cur-
rently favoured only by a handful of Member States. Many will object that
the ENPwas never intended as a ‘waitingroom’where hopefuls are coached
to get ready to join. Echoing the official discourse, most will argue that it is
rather a border-setting mechanism where near-membership begins but the
hope of full membership definitely ends. The truth is that the finalité of the
ENP remains undecided. In its more developed stages, it translates into full
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integration within the European economic area plus advanced political
cooperation. In this sense, the ENP is largely EU-driven and broadly
amounts to a gradual ‘internalisation’ of the acquis communautaire,
rather unglamorous and highly technical in content. In short, an exact
replica of the accession methodology that has proven highly successful to con-
solidate democracy and promote reform in central and southern Europe.
But for Poland or for Portugal, the certainty of eventually joining the club
made painful reforms seem like a small sacrifice needed to earn a much
sought-after prize. Without such a reward, will the sacrifice, however bene-
ficial in itself; seem quite as manageable and worthwhile? Can Europe, in
Kataryna Wolczuk’s words, ‘tmbue the neighbours with the determination
needed for a renewed and sustained reform effort?’

The present volume does not provide a definitive answer to this question.
There is no doubt that the European Union’s ‘democratic effect’ was crucial
forthe democratic revolution in Ukraine and continued to be felt in its after-
math. There can be no doubt, also, of the Union’s genuine desire to lend its
unflinching support to the far-reaching reforms undertaken by the Ukraini-
ans. Itis doubtful, however, that ‘constructive ambiguity’ regardingthe ulti-
mate goal will work forever.

Awareness of the many difficulties abead also exists, and this study
shows, inter alia, that the party system is still fragile and the rule of law
which must provide the basis for a strong Ukrainian state, as Pawel
Wolowski points out, has yet to take firm root. But it illustrates perbaps a
broader point: the need for a EU policy more clearly designed to support
democratic transition. Like elsewbere in eastern Europe (and somewhat dif-
ferently from what happens in southern Europe), this is a case where a cau-
tious approach dictated by considerations of stability does not take prece-
dence over a genuine desire on the part of the EU to see reforms succeed and
a strong democracy soundly based on the rule of law take hold.

All contributors seem to agree that concern not to antagonise Russia
does not diminish the ambition for a strong democracy in Ukraine that the
EU shares with the victors of the Orange Revolution. The ‘Russia factor’
could however, as is argued in the concluding chapter, hamper its ability to
act owingtothe many difficulties standingin the way of a common EU strat-
egy to deal with such issues as energy and frozen conflicts, which are of para-
mount importance to Ukraine and its neighbours.
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Europe must devise a strategy of active involvement in the resolution of
conflicts which continue to poison relations with its neighbours, and cru-
cially so with Russia. It is vitally important in this regard to come up with a
well-thought out common stance towards NATO’s eastern expansion. Ifin
the case of central Europe a Euro-Atlantic framework made a lot of sense,
NATO being regarded as a step abead of EU membership, there is no deny-
ing that Russia perceives the NATO membership of non-EU members or
even hopefuls in the common neighbourhood as a naked threat. There is lit-
tle point in arguing the glaringly obvious, i.e. that this is a non-existent
threat for the Atlantic Alliance has long ceased to be antagonistic to Russia.
The fact that it is still perceived as threatening by Russia must be acknowl-
edged. In contrast, the Union’s involvement in settling disputes and conflict
in the common neighbourhood can more easily be integrated into a general
framework of cooperation between the EU and Russia.

Sabine Fisher is right to the point in concluding that Ukraine’s future
largely depends on its ability to develop a balanced, sound cooperation with
all its neighbours. This was actually one of the main concerns and political
priorities in the aftermath of the 2004 democratic revolution. The Union is
faced with the no lesser challenge of proving it is able to coberently combine
supportto economic integration and the rule of law with active involvement
in resolving conflict. The days of the Orange Revolution are not so far
bebind, when the EU displayed a remarkable capacity for timely and effec-
tive action, based on the combined strength of the Member States and those
capitals with special ties to the Ukraine. Such a scenario is likely to happen
every time the EU is consistently and fully united behind its values and its
best interests.

Paris, February 2008







Ukraine: Quo Vadis?

Executive Summary

Sabine Fischer

Where is Ukraine going? The renewal of a coalition between the
Orange forces in December after the early parliamentary elections
on 30 September 2007 seems to be a good occasion to take a step
back and reflect on this question again. After a long period charac-
terised by ambivalent multi-vector policies vacillating between Rus-
sia and the Western community of states under President Kuchma,
a democratic upheaval swept away his corrupt regime, and Ukraine
embarked on a course towards Euro-Atlantic integration after the
Orange Revolution in 2004. However, the post-revolutionary trans-
formation did not go smoothly. The new political leadership
quickly became bogged down in domestic infighting, with the
Orange camp split between different ambitious personalities and
figures from the ruling elites of the Kuchma era insinuating their
way back into power. Domestic blockades and power struggles left
the country practically without leadership between March and
August 2006 and again between April and September 2007.

Ukraine is a European state ‘sandwiched’ between Russia and
the EU.Itis one of the largest and most populous states in Europe,
rich in natural resources and fertile agricultural regions. Itself a
country divided along ethno-political lines, Ukraine is located in
the centre of a European sub-region which has been characterised
by great instability and ambiguous domestic developments since
the breakdown of the Soviet Union. As will become clear through-
out this Chaillot Paper, Ukraine itself has great potential to both
stabilise and destabilise the region. Therefore, the question about
where Ukraine is goingis of crucial importance for European secu-
rity in general.

This Chaillot Paper deals with Ukraine’s domestic developments
and foreign policy since the Orange Revolution. In Chapters One
and Two, Pawel Wolowski’s and Rosaria Puglisi’s investigations
into the causes of recent domestic crises and the role of single
groups of actors (specifically, the Ukrainian oligarchs) provide the
background for understanding the domestic intricacies of a coun-
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try as complex and unpredictable as Ukraine. Both Ukraine and
the EU declared swift rapprochement and far-reaching Europeani-
sation of Ukraine to be their common goal when the European
Neighbourhood Action Plan was signed and amended after the
Orange Revolution. Three years on, Kataryna Wolczuk in Chapter
Three takes stock of the problems and opportunities on both
sides. Relations with Russia and its CIS neighbours remain a cru-
cial dimension of Ukraine’s often ambivalent foreign policy.In the
final chapter Sabine Fischer discusses the extent to which Ukraine
has become, or has the potential to become, a regional stabiliser.

The chapters

Pawel Wolowski: Ukraine after the Orange Revolution - how
far from democratic consolidation?

Pawel Wolowski’s chapter provides an in-depth analysis of the
domestic crises and upheavals which transformed the political
landscape in Ukraine twice after the Orange Revolution and led to
the early parliamentary elections in September 2007. In his view
there are three main causes for the domestic instability. All three
causes can be described as symptoms of state weakness, a diagnosis
which Pawel Wolowski ascribes to the ‘pre-revolutionary’ as well as
‘post-revolutionary’ political system in Ukraine.

Dysfunctionalities in the constitutional and legal system of the
country provide a self-seeking and divided political elite with
loopholes and windows of opportunity to pursue their own inter-
ests at the expense of functioning statehood. The constitutional
reform, which was drawn up after the Orange Revolution and
entered into force in January 2006, changed Ukraine’s polity from
a presidential-parliamentarian into a parliamentarian-presiden-
tial system. The President’s powers were reduced to the advantage
of the Government/Prime Minister and Parliament. However, the
altered constitution did not provide a clear distribution of powers
and competencies. In his analysis, Pawel Wolowski demonstrates
how political actors in all camps exploited these loopholes in their
struggle for power. The lack of clear constitutional regulations
was further aggravated by the feebleness and lack of independence
of the judicial system, particularly the Constitutional Court,
which also became a pawn in domestic infighting.

The second factor preventing the Ukrainian state from func-
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tioning properly is the weakness and instability of the party sys-
tem. Pawel Wolowski sees the party system as being shaped essen-
tially by legacies of the Soviet era as well as path-dependencies
stemming from post-Soviet transformation in the 1990s. He par-
ticularly emphasises the fact that the same people continued to
occupy key positions in the political establishment, since the
founders of the Ukrainian parties in the 1990s had belonged to the
middle and lower ranks of the Ukrainian party nomenklatura.
Although Wolowski ascribes to the Orange Revolution the role of
awindow of opportunity for the emergence of a more effectiveand
more pluralistic party system in Ukraine, his overall assessment
remains bleak. Ukrainian parties are still characterised by alack of
transparency as well as by alack of internal democratic procedures
and external accountability; their leaders display a lack of loyalty
both internally (within parties/factions) and externally (towards
voters), and parties still have close connections with Ukrainian
business elites, making them tools for the implementation of indi-
vidual interests rather than representations of their voters.

The third main factor adding to the weakness of the Ukrainian
stateis the precarious interrelationship between politics and busi-
ness elites. After the insider privatisation in the 1990s, Ukraine,
like many other post-Soviet countries, was turned into an oli-
garchic system, in which politics, business and crime merged in an
opaque rent-seeking network. Pawel Wolowski provides convinc-
ing proof that despite some token measures during the early
stages of its term, the Orange leadership did not manage to effi-
ciently smash this network, thus allowing for the continued
exploitation of state structures by business actors.

Despite his overall critical view of the situation, Pawel
Wolowski points out developments which allow for cautious opti-
mism regarding the future of Ukraine’s political system. The polit-
ical elite as well as society in general have time and again displayed
their preference for non-violent solutions to political tensions.
Furthermore, the elite, although deeply divided, managed to com-
promise on early elections. While the weakness of the party system
is all too obvious, Ukraine remains the only post-Soviet republic
(apart from the Baltics) in which political pluralism could take
firm root. Last but not least, Wolowski observes some changes in
the mindsets of parts of the Ukrainian oligarchy, which mightina
not too distant future lead to a broader and more powerful plat-
form for political reform.

11
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Rosaria Puglisi: Ukrainian oligarchs - a source of change?

Rosaria Puglisi’s chapter on the Ukrainian oligarchs takes this
observation as a starting point and investigates changes in the
Ukrainian oligarchs’ attitudes towards the political system and
foreign policy after the Orange Revolution. These economic and
business elites, who made immense fortunes during the phase of
intensive capital accumulation in the 1990s, later transformed
economic power into political influence over the Kuchma regime.
By the end of the 1990s, business and political elites had merged
into a mutually dependent rent-seeker/rent-giver relationship,
which prevented state income from being reinvested and redis-
tributed and posed a major impediment to economic develop-
ment in Ukraine. Not surprisingly, business elites sided with the
Kuchma regime during the Orange Revolution. The core purpose
of the chapter is to explore the significance of these actors and
their political involvement for Ukraine’s choice between different
models of development and, closely linked to this, its foreign pol-
icy orientation.

Why would Ukrainian oligarchs, who benefited so extensively
from the rent-seeking possibilities of the political regime under
Kuchma, change their attitude towards the domestic transforma-
tion and foreign policy orientation of the country? Puglisi pres-
ents three main reasons.

First, after the Orange Revolution, Ukrainian oligarchs were -
at least temporarily - confronted with changed political condi-
tions. The broad public support for the new President led to the
old, corrupt and clientelistic political structures, in which the oli-
garchs were the main profiteers, being totally discredited. During
the period when Yulia Tymoshenko was Prime Minister, the new
government’s rhetoric against the economic elites remained
harsh. Thus, at least for the 18 months after the Orange Revolu-
tion, Ukrainian oligarchs found themselves under considerable
political pressure. In reaction to this they decided to create a new
image for themselves. Trying to do away with the negative conno-
tations connected to the term ‘oligarch’, they started to portray
themselves as public welfare-oriented, independent entrepre-
neurs, interested in economic productivity and sustainability.
Some of them, like Viktor Pinchuk, openly advertised EU mem-
bership as the option for Ukraine’s future.

Secondly, Ukraine’s economy had already left behind the phase
of ‘wild capital accumulation’ some years before the Orange Revo-
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lution. After having accumulated their immense wealth, oligarchs
started to change their political allegiances accordingly, and
became more interested in the strengthening of ownership rights
- especially in a context as fluid and unstable as Ukraine. Conse-
quently, at least parts of the EU’s norms and standards became
more appealing to Ukraine’s business elites because they saw in
them a possibility to protect the wealth they had acquired
throughout the 1990s.

Thirdly, and also already before the Orange Revolution, parts
of the economic elites developed an interest in intensified
exchange and integration with the global economy. After the
process of capital distribution had been completed, increased pro-
ductivity and access to foreign markets were perceived as the main
leverage to increase welfare - Ukraine’s integration into the global
economy thus becoming a central goal. The EU is attractive from
this perspective both as a market and as a source of know-how and
technology for the modernisation of the backward Ukrainian
economy.

For the first time after Ukraine’s independence, therefore, the
interests of at least parts of the country’s business elites seem to
coincide with the sustainable development of the state and soci-
ety. Business actors have suddenly displayed the potential to
become driving forces in Ukraine’s economic development and
modernisation, and in the long run in the process of political
change.

As Pawel Wolowski shows in more detail, the Orange Revolu-
tion changed the institutional environment in which economic
actors operated. Puglisi and Wolowski both point out that the
harsh rhetoric of the early Orange leadership did not translate
into drastic political measures. President Yushchenko tried to co-
opt the economic elite, but did not threaten their position and
property. However, the constitutional reform in early 2005 meant
that economic actors now had much more scope for access to
political institutions. The President became just one among sev-
eral competing centres of power, thus losing his/her position at
the top of the political hierarchy. The strengthened Rada gained in
attractiveness for economic actors who were looking for points of
entry into the political process. The result of this was the ‘moneti-
sation’ of the Rada in the wake of the March 2006 parliamentary
elections, when a large number of parliamentary seats were taken
-and often indeed bought - by business actors.

13
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In the current situation the further development of the oli-
garchs’ role in Ukraine’s transformation has reached a critical
juncture. As before, economic actors are acquiring political posi-
tions in undemocratic ways, which works against democratic rules
and transparency. Their ‘European commitment’ and ‘democratic
vocation’ remain questionable. Furthermore, Ukraine’s business
elites lack cohesiveness. Actors showing an interest in the adop-
tion of international rules and standards and in Ukraine’s integra-
tion into the world economy form only one - albeit a growing -
part of the elite. It remains to be seen whether the business elite
will become a driver of reform in Ukraine. In the context of a weak
and divided executive lacking strong political will for reforms, and
only lukewarm commitments on the side of the EU, however, it
would be a mistake to ignore this possibility.

Kataryna Wolczuk: Ukraine and the EU - is the glass half-full
or half-empty?

Kataryna Wolczuk highlights both positive and negative tenden-
cies in Ukraine-EU relations since the Orange Revolution. First of
all, she discovers significant qualitative changes in Ukrainian atti-
tudes towards the EU and in the bilateral relationship between the
two sides.

The coming to power of a pro-EU and reform-oriented elite
after the Orange Revolution has had a profound impact on
Ukrainian discourses about the EU. The new leadership and its
supporters displayed a much clearer comprehension of the sub-
stance of Europeanisation and the policy pursued by the EU in the
framework of the Partnership and Cooperation Agreement (PCA)
as well as the European Neighbourhood Policy (ENP). The
Ukrainian discourse on the EU thus shifted from history, geopol-
itics and security to European norms, standards and values, and
from the foreign policy to the domestic politics sphere.

The Action Plan (AP) adopted by the EU and Ukraine in the
framework of the ENPfor the first time provided the Ukrainianlead-
ership with a more or less clear reform agenda. Wolczuk sees this as
an important supportive factor giving impetus to the discoursive
shift she observes within the political elite. According to her reading,
the AP also had an empowering effect on reform-oriented parts of
the state bureaucracies. These ‘bureaucratic enclaves’ became the
driving forces in the implementation process of the ENP AP.
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However, the fact that it is mainly lower-ranking bureaucrats
who pursue the reforms induced by the ENP AP also highlights
the many weaknesses of this policy. Two preconditions crucial for
aconsistentimplementation of the EU-defined reform agenda are
lacking in Ukraine. The political class does not display clear polit-
ical determination to conduct coherent domestic reforms accord-
ing to the Action Plan. A direct consequence of the political lead-
ership’s weakness is an almost total lack of institutional reform,
which would pave the way for the creation of an effective coordi-
nation mechanism for AP implementation. Lacking clear support
from the political class, which would have to enact political
reforms and sell them to the public, the reform measures pursued
by isolated sections of the state bureaucracy cannot but remain
fragmented and limited in their results.

This downward spiral is further accelerated by weaknesses in
the EU’s approach towards Ukraine. Among various aspects dis-
cussed in Wolczuk’s chapter, three seem to be of special impor-
tance:

There is no clear and unambiguous recognition of Ukraine’s
‘Europeanness’ on the side of the EU. For the Ukrainian political
elite, the domestic and foreign policy orientation towards the EU
is essentially a matter of the nation’s identity, making the issue
and its treatment by the EU extremely sensitive in political terms.
The EU, for its part, tries to answer Ukraine’s political demands
with bureaucratic and technical responses. However, Wolczuk
emphasises that if the EU wants to be instrumental in mobilising
support for reform-oriented forces in Ukraine, the process of rap-
prochement has to become ‘political’ on both sides.

Secondly, the rewards Ukraine may expect for adopting large
parts of the acquis communautaire remain unclear, while what is on
offer from the EU side falls short of Ukrainian expectations. Wol-
czuk criticises the EU for applying an inflexible ‘blanket
approach’, presuming a broad adoption of the acquis without tak-
ing into consideration the needs, costs and benefits of the partner
countries. Together with Brussels’ lukewarm attitude towards
Ukraine’s European aspirations, this has inflicted serious damage
on the EU’s credibility in Ukraine and on the domestic position of
the elites supporting rapprochement with the EU.

Last but not least, Wolczuk points to the ‘Russia factor’, which
cannot be neglected when analysing Ukraine-EU relations even
after the Orange Revolution. The fact that relations with Ukraine

15
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are still seen through the ‘Russia prism’ in many EU capitals
causes considerable frustration in Kyiv.

Analysing the prospects for Ukraine-EU relations and the
Europeanisation of Ukraine proper, Wolczuk puts much empha-
sis on the elaboration of the Enhanced Agreement, which is due to
replace the Partnership and Cooperation Agreement (PCA) after it
expires in 2008. In the negotiations on this agreement, actors on
both sides face the challenge of finding an appropriate balance
between their expectations and their limited capacities. For the
moment, however, they seem to be trapped in a vicious circle with-
out having an exit strategy.

Sabine Fischer: Ukraine as a regional actor - too weak to escape
Russia?

The chapter on Ukraine as a regional actor focuses on the regional
foreign policy initiatives pioneered by the Orange leadership under
President Yushchenko to underscore Ukraine’s position as a
regional leader with a strong European commitment. The chapter
addresses the reasons why these initiatives did not bring about tan-
gible results and were eventually marginalised after the coming to
power of the Anti-Crisis Coalition in August 2006.

Ukraine’s attempt to resurrect GUAM (including Georgia,
Ukraine, Azerbaijan and Moldova) led to intensified activities in
the framework of the organisation in 2005 and 2006. The loose
grouping of states interested in economic cooperation was
upgraded to a fully-fledged international organisation, renamed
the Organisation for Democracy and Development, although
retaining the acronym ‘GUAM’. A General Secretariat was estab-
lished in Kyiv, and member states started to debate more concrete
measures in the security realm. President Yushchenko also made
GUAM the platform for the launch of his initiative to resolve the
Transnistrian conflict in 200S.

The Yushchenko Plan for Transnistria infused the negotiations
about the settlement of the Transnistrian conflict, which had been
stalled since the failure of the Kozak memorandum in 2003, with a
new dynamic. The Ukrainian government, with the support of
Georgia and Moldova, succeeded in drawing the EU deeper into
the negotiation process. Brussels was granted observer status in
the five-sided negotiation format and deployed an observer mis-
sion (EUBAM) to monitor the Transnistrian strip of the Ukrain-
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ian-Moldovan border. The conclusion of a new border agreement
with Moldova diminished the possibilities for contraband trade
across the Ukrainian-Moldovan border and thus altered the eco-
nomic and political situation of the regime in Tiraspol.

However, these and other regional initiatives inaugurated after
the Orange Revolution only had a limited impact on overall
regional developments. Ultimately, Ukraine failed to consolidate
its self-proclaimed position as a regional leader and remained
stuck in a precarious position in between Russia and the EU. Rela-
tions with Russia hit rock bottom after the Orange Revolution.
Although the new political authorities repeatedly confirmed their
desire for good relations with their eastern neighbour, Kyiv did
not have a clear strategy for its policy towards Russia. Moscow, for
its part, retreated to a more assertive policy after the ‘trauma’ of
the Orange Revolution, using economic and political leverage to
put the Ukrainian government under pressure. The Russian-
Ukrainian gas crisis in 2005/2006 and the disputes over the future
of the Black Sea Fleet demonstrated the way in which Russian-
Ukrainian relations function in the aftermath of the Orange Rev-
olution. Transnational elite networks benefiting from (in this
case) energy rents, and the lack of cohesiveness of the Ukrainian
political elite, still present opportunities for Russian actors to
strongly influence domestic developments in Ukraine to their
advantage.

The analysis presented in this chapter shows that the causes of
the failure of the Orange Coalition’s regional policy are to be
found at different levels. Although economic rapprochement with
the EU is seen as an important goal by all political camps, a clear
consensus on the foreign policy orientation of the country still has
to emerge. Thisis partly due to the fact that political actors tend to
exploit foreign policy issues as an asset in domestic power strug-
gles, thus downplaying rather than emphasising commonalities.
When it comes to regional policy, there is in fact disagreement
between the Orange forces and the Party of Regions, since the lat-
ter is not prepared to confront Russia on what it perceives as its
zone of influence. With the advent to power of the Anti-Crisis
Coalition it was clear, therefore, that Yushchenko’s regional
approach would lose momentum. Furthermore, the Orange lead-
ership itself failed to connect its plea for good relations with Rus-
sia with its regional initiatives, thus undermining both dimen-
sions of its foreign policy.

17



Executive Summary

18

The (self-generated) paralysis of Ukraine’s regional initiatives
was fostered by the general weakness of inter-state cooperation in
the post-Soviet space. In a region where political thinking is
inspired by statist and neo-realist perceptions of international
relations, the readiness to enter deeper cooperation arrangements
with neighbouring states remains very limited. Russia’s obstruc-
tive attitude towards Ukraine’s and its partners’ attempts to create
new cooperation structures added to this weakness, as did the
almost complete lack of political support from Western interna-
tional organisations, namely the EU and NATO.

Lessons learned and recommendations

Throughout 2007 a certain fatigue came to characterise state-
ments on EU-Ukrainian relations both in Brussels and Kyiv. EU
officials voice frustration over political instability and the
absence of a clear strategy in Ukraine. Ukrainian actors complain
about the EU’s reluctance to provide a clear political perspective.
Both sides should be aware that they are trapped in a vicious cir-
cle: the combination of domestic chaos, caused by the self-inter-
ested behaviour of leading political figures, on the one hand, and
constant criticism of the EU and its ENP, on the other, do not
encourage the EU to ‘reward’ Ukraine with a stronger commit-
ment and to transform relations with Kyiv from a technical into
a political project - however justified Ukrainian criticism may be.
At the same time, the low level of political commitment from the
EU has weakened reform-oriented politicians in Ukraine. The
lack of outside support and the absence of a tangible political
goal, which could also be ‘sold’ to the population, deprived the
ruling elites after the Orange Revolution of a strong incentive to
unite and pursue a cohesive reform strategy. Unlike political
elites in the Central Eastern European candidate countries,
Ukrainian leaders cannot base their reform policies on the firm
prospect of membership. Consequently it is much more difficult
either to convince or sideline veto-players in the state bureau-
cracy and to efficiently and quickly involve political and business
elites and other sectors of society in the reform processes. It
remains to be seen whether after the emergence of a new govern-
ment in Kyiv the EU and Ukraine will be able to break out of this
vicious circle.
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The reasons for the mutual estrangement between the EU and
Ukraine are to be found on both sides. The EU has experienced
internal crisis over policies towards the Eastern neighbourhood
since its enlargement. Decision-making processes among the
27 members are much more complicated now than before 2004.
Positions on almost every issue have grown very diverse, as could
be seen during the debate on the constitutional treaty. Regarding
policies towards the Eastern neighbourhood - and by extension
towards Ukraine - this process of diversification has probably
gone farther than in any other policy area. Some of the new Mem-
ber States display views on Eastern Europe which differ radically
from the perspectives prevailing in the European debate before
2004. For them, the whole region is shaped by an immediate secu-
rity threat emanating from the Russian Federation, which in turn
has a strong impact on their approach towards the region. There-
fore, especially Poland and the Baltic states advocate strong sup-
port for the Euro-Atlantic integration of the Western Newly Inde-
pendent States (NIS), and a much tougher stance towards Russia.
Their position differs significantly from that of some of the old
Member States, who put more emphasis on Russia’s economic
importance and prefer a pragmatic relationship, without stronger
engagement of the EU in the region. As long as these Member
States shaped the EU’s policy towards the CIS region, it was dom-
inated by a ‘Russia first’ approach, accepting Moscow’s prepon-
derance over its direct neighbours. With the advent of enlarge-
ment and the development of the ENP, this attitude seemed to be
replaced by a more diversified policy, taking into consideration
the needs and interests of all Eastern neighbours, and to a certain
extent challenging Moscow’s position in the region. However, this
approach has not taken root firmly. Today, given an increasingly
more assertive Russia facing elections, Ukraine drowning in inter-
nal crisis and the EU still paralysed by internal disputes over most
of the issues concerning its Eastern neighbourhood, there is not
much hope for a radical change in the EU’s policy towards the
region.

Despite some positive developments with regard to political
pluralism and the acceptance of democratic rules of the game,
political elites in Ukraine do not seem to have the capacity to seri-
ously tackle the problem of state weakness, which brings with it
the prospect of recurrent and self-replicating domestic crisis.
Some foreign policy issues, like NATO accession, are highly con-
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troversial, and are being exploited in domestic infighting. Others,
like the project of regionalleadership, have slipped down the polit-
ical agenda. The only issue which does not face strong opposition
is the desirability of closer relations with the EU - which is
reflected inter alia in the well-coordinated continuation of negoti-
ations on the Enhanced Agreement (due to replace the Partner-
ship and Cooperation Agreement after it expires in 2008) despite
political turmoil between April and September 2007. However, in
the absence of an elite consensus on strengthening the state and
its capacity to act, it remains to be seen whether Ukraine’s record
on the implementation of the reform agenda can improve under
the new government.

In this situation, EU policy has limited room for manoeuvre to
change the overall climate of both domestic politics in Ukraine
and EU-Ukraine relations. However, there are a number of toe-
holds for a more proactive EU policy, which should be taken into
account.

Pawel Wolowski emphasises the central importance of a
change in the Ukrainian elite’s mindset, so that clear rules of the
game can be introduced that could become the guiding line of
Ukrainian domestic politics. Such a shift presupposes learning
processes, which inevitably do not evolve within a short period of
time. They certainly cannot be imposed from the outside. How-
ever, as Kataryna Wolzcuk demonstrates, Ukrainian elites have
already covered an impressive distance on their way towards a bet-
ter understanding of the substance of Evrointegracija - as well as its
weaknesses. Regarding domestic politics in Ukraine and bilateral
EU-Ukraine relations, the EU should follow an approach charac-
terised by three aspects. The EU should therefore:

1. Be concerned about implementation and take Ukrainian
concerns seriously. The newagreement, whichisbeingnegotiated
now, plays a key role for the future of EU-Ukrainian relations. Con-
sidering the low level of commitment to reform among the politi-
cal elite, it has to envisage efficient instruments to monitor and - if
necessary - to put pressure on Ukraine in the event that Ukraine
does not comply with the standards agreed with the EU. At the
same time, valid concerns on the Ukrainian side - and, as Kataryna
Wolczuk shows, there are quite alot of them - have to be taken seri-
ously. This is currently the only way to break out of the vicious cir-
cle described above, since the EU will not be able to provide Ukraine
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with a clear membership perspective any time soon. On the other
hand, Ukrainian elites should moderate their extremely negative
attitude towards the ‘Enhanced Agreement’ and capitalise on the
fact that the EU has committed itself to a comprehensive treaty
which encompasses - and thus makes negotiable - all aspects of
Ukrainian-EU relations.

2. Increase knowledge/encourage learning/foster dialogue.
Knowledge about the EU has already increased significantly in
Ukraine over the last couple of years. However, in order to expand
the ‘bureaucratic islands’ supporting reform policies, the EU
should be still more active in promoting knowledge not only about
itself, but also about the advantages of democratic rule, good gov-
ernance, political and societal pluralism and the like. While there
has been a ‘European College’ established in Moscow as a training
centre for political, societal and economicactors dealing (albeit not
exclusively) with the EU, no such initiative has been taken so far in
relations with Ukraine. A ‘European College’ in Kyiv could help to
increase knowledge, and make emergent elites familiar with the
characteristics and functioning of the EU, as well as with the bene-
fits close cooperation with it can bring. Ukrainian think tanks and
other civil society actors have done very valuable work in engaging
elite groups and actors from different political camps and regions
ina political dialogue abouta wide variety of facets of domesticand
foreign policy. The EU should provide financial and substantive
support to such activities in order to help bridge the gaps that
divide the countryand itselites,and raise awareness of the necessity
of constructive political behaviour oriented towards common wel-
fare.

3. Stimulate interest in closer cooperation. Rosaria Puglisi gives
a cautious assessment of the ‘democracy potential’ of the changes
she observes among Ukraine’s business elites. Political changes
resulting from these shifts could at best be labelled ‘democratisa-
tion by default.” However, all authors represented in this Chaillot
Paper confirm that there is potential for change. The EU should
therefore try to strengthen these trends by encouraging economic
cooperation between EU and Ukrainian companies, as well as for-
eign investment. Growing awareness that cooperation with the EU
brings benefits would most likely increase Ukrainian economic
actors’ preparedness to adapt to European/international rulesand
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norms. In the longer run, this could have a stabilising effect on
Ukrainian society as a whole, while the strengthening of trans-
parency and good governance mightlead to a more equitable redis-
tribution of wealth and resources and an improvement in general
living standards. However, this is not possible without a contribu-
tion from the Ukrainian side. The new government should make a
concerted effort to create the optimum legal and economic condi-
tions for attracting foreign capital and actors interested in mutu-
ally beneficial cooperation. This argument obviously links back to
the negotiations on the Enhanced Agreement, and the Ukrainian
leadership’s commitment to reform. Ukraine’s admission to the
WTO,approved in late January 2008, which paves the way for a free
trade agreement between the EU and Ukraine, is an important and
positive step in the same direction.

Things seem to be more complicated regarding the regional tri-
angle between the EU, Ukraine, and Russia. Here, the most impor-
tant precondition for the development of a coherent EU approach
would be to overcome the internal divide separating EU Member
States on the issue of the Eastern neighbourhood and relations
with Russia. The conflicting desires to support reforms and rap-
prochement with Ukraine, and at the same time to avoid a complete
deterioration of relations with Russia, have resulted in a situation
where the EU has to perform a difficult balancing act, which so far
it has had difficulty managing. Instead of following a clear politi-
calline, Brussels shies away from (re)acting on many controversial,
but important, issues. There is little prospect that EU Member
States will quickly overcome their disagreements on an appropri-
ate policy towards the Eastern neighbourhood. However, if the
right degree of political willand determination was assumed onall
sides, the EU could act more decisively regarding a number of
issues, and by doing so assist Ukraine in broadening its scope as a
regional actor.

4. Regional cooperation. Although EU strategy papers usually
proclaim regional cooperation as a tool for political stabilisation
and economic growth, there has been little concrete action in this
direction so far. Brussels has been reluctant to support initiatives
emerging from the region itself. Russian-led integration efforts are
seen as neo-imperialistic attempts to restore Moscow’s control over
the former empire; while non-Russian initiatives like GUAM were
not supported because of fears that relations with Russia could be
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damaged. This ostrich-like policy does not lead very far in a frag-
mented and polarised region, where actors see the EU either as a
competitor or a saviour. The Black Sea Synergy, launched during
the German presidency in June 2007, is a useful step to support
regional cooperation in parts of the CIS. However, it should be
complemented by an open and critical dialogue about other
regional initiatives, and the search for possible synergies. This
would be a signal that such initiatives are taken seriously in Brus-
sels,and thus provide regional actors with an argumentin favour of
their continuation. It could also strengthen the advocates of a
stronger regional engagement in the domestic context and make it
easier for them to ‘sell’ regional cooperation to their electorate.

5. Protracted conflicts/peacekeeping. The protracted conflicts
pose a permanent security risk and add to the fragmentation of the
region. They hamper the political and economic development of
the countries directly affected by separatism, butalso that of neigh-
bouring states. The EU should become more proactive in this area.
In the case of Ukraine this would have meant a more visible - albeit
critical - support for the Yushchenko Plan on Transnistria, and a
more decisive engagement, possibly even an open debate, about the
scope for the deployment of a truly international peacekeeping
force in Transnistria with EU participation. The successful per-
formance of EUBAM has demonstrated that such engagement is
possible despite Moscow’s initially dismissive attitude. While Russ-
ian consent to NATO peacekeepers remains very unlikely, Moscow
has repeatedly displayed interest in closer cooperation with ESDP.
Therefore, a more decisive EU policy could have positive effects
both for the conflict-resolution processes and EU-Russia relations.

6. Energy dialogue/multilateral transit consortia. The EU fol-
lows a ‘Russia first’ approach also in its energy policy. While it con-
ductsaninstitutionalised ‘energy dialogue’ with Russia, there isno
such arrangement with Ukraine. As could be seen during the gas
crisis at the beginning of 2006, this puts Ukraine in a precarious sit-
uation, in which informal rent-seeking networks can undermine
transparent regulations for energy relations between Russia,
Ukraine and ultimately also the EU. Therefore, the EU should open
up an energy dialogue with Ukraine as well. This would certainly
not alter the country’s energy dependence on Russia in the short
run, butit could infuse Ukrainian discourses with new ideas about
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the restructuring of the energy sector, energy efficiency and the
like. Furthermore, EU Member States should consider the creation
of trilateral or even multilateral transit consortia, involving West-
ern European, Ukrainian, and possibly also Russian companies.
Joint ventures of this kind could strengthen international rules
and norms in Ukraine’s energy sector, make it more efficient
through Foreign Direct Investment (FDI) and the transfer of
knowledge and technologies, and protect the country from the
deleterious consequences of energy dependence.



Ukraine: Quo Vadis?

Ukrainian politics after the
Orange Revolution - How far
from democratic consolidation?

Pawel Wolowski

Introduction

The Orange Revolution in autumn 2004 brought Ukraine to the
forefront of international attention. In early 2005, the new
‘Orange’ government promised radical reforms to make Ukraine
an entirely democratic state with a market economy, invoking
democratic values including the rule of law and development of a
civil society. The promises included establishing the rule of law in
the country, eliminating corruption, reform of the judicial system
and creating transparent business rules. Although the cabinets
headed by Tymoshenko and Yekhanurov took some measures
related to those issues, the promise of a general reconstruction of
the state was not fulfilled before the parliamentary elections in
March 2006.

As a result of the elections a coalition led by the Party of
Regions was eventually put together and the new government was
formed in August 2006; Viktor Yanukovych, who had been Viktor
Yushchenko’s main rival in the presidential election, became the
head of government. This caused anxiety both in Ukraine and
among the international community that the pro-democratic pol-
icy might be discontinued and authoritarian methods of govern-
ing the state might be restored. These fears appear to have been
exaggerated. Democratic achievements such as a multi-party sys-
tem, freedom of association, freedom of expression and freedom
of the press had already become well-established in Ukraine and
were not reversed.

However, during a year of difficult cohabitation (summer
2006-summer 2007) between the ‘Orange’ president and the
‘white-and-blue’ government, a whole series of disputes over the
scope of powers under the new constitution revealed fundamental
weaknesses in the functioning of the state. The bitter conflict in
spring 2007, during which both sides broke the law many times
and on fundamental issues, deepened the legislative chaos in the
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country, undermined society’s trust in the state authorities and
significantly tarnished Ukraine’s image in the West.

Clearly, developing an orderly legal system to enable the effective
functioning of the state is currently the greatest challenge Ukraine
faces.

This chapter explores the reasons why transformation
processes kicked off by the Orange Revolution did notlead to dem-
ocratic consolidation in Ukraine. It focuses on the fundamental
factors impeding the evolution of the Ukrainian state towards a
functioning democracy.

The main reason for the partial failure of the project of demo-
cratic consolidationis the weakness of the Ukrainian state, whichis
caused by the legacy of the Soviet past as well as path dependencies
which emerged during the transformation processes in the 1990s.
The three main factors which determine the way in which the polit-
ical system develops — under the circumstances of state weakness —
are: a faulty constitutional/legal system, a dysfunctional party sys-
tem, and corrupt collusion between politics and business.

This chapter consists of three main parts. The first section pro-
vides an analytical description of the political crisis, a symptom of
state weakness, which existed between the March 2006 parliamen-
tary elections and the early parliamentary elections in September
2007 and which was continued in the fight for creating a govern-
ment coalition in autumn 2007.

The second section attempts to show the underlying causes of
state weakness in the three key areas, namely the legal-constitu-
tional system, the party system and the relations between politics
and business. As already mentioned, state weakness originates
from both the legacy of the Soviet past and dysfunctionalities
inherent to the transformation processes of the 1990s.

The last section provides a summary of the conclusions of the
analysis and highlights those elements of the political processes
which may contribute to overcoming the multifaceted weakness
of the state in the future. The chapter ends with a forecast outlin-
ing possible scenarios for Ukraine’s future development.

Domestic crisis in Ukraine

The period between the parliamentary elections in March 2006 and
the early elections in September 2007 can be described as a series of
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political conflicts resulting in periodic political crises. These crises
in turn caused chaos in the functioning of the main institutions of
the state and sometimes even posed a risk of destabilisation of the
entire country.

Coalition games: March-August 2006

The elections held on 26 March 2006 posed a dual challenge to
Ukraine. From the perspective of building the political system of
the state, this was the first election since the amendment of the
constitution which had introduced the parliamentary-presiden-
tial system, limited the president’s powers and transferred some
of the previous presidential prerogatives onto the parliamentand
government. From the point of view of shaping the political land-
scape after the Orange Revolution, the essential question was
whether the so-called ‘Orange forces’, among whom deep divi-
sions had already been revealed at the beginning of Viktor
Yushchenko’s presidency, would be able to continue governing
the country.

There was no indisputable winner in the March election.
Although the Bloc of Yulia Tymoshenko (BYuT),and Our Ukraine
achieved a better result overall than the Party of Regions, to create
a government coalition they would have had to enter into an
alliance with the Socialist Party of Ukraine. The victorious Party of
Regions could choose between creating a ‘blue’ coalition with
communists and socialists or a ‘rainbow’ coalition with Our
Ukraine.

The tactics adopted by Our Ukraine, the third biggest force in
the parliament, were a key element of the complex game aimed at
forging the coalition. Ultimately, the shape of the coalition
depended on that party. The business circles led by Petro
Poroshenko, which had a strong position in Our Ukraine at the
time, wanted a coalition with the Party of Regions because they
believed that this would guarantee the government’s pro-big busi-
ness policy. The rest, who mainly originated from right-wing par-
ties representing the nationalist approach, saw such a possible
alliance as a ‘betrayal of the Maidan’? and supported the project of
the ‘Orange’ coalition. The president did not want his influence to
become marginalised asa consequence of an alliance with the pop-
ular leader of BYuT, who did not conceal her presidential ambi-
tions, but at the same time he was aware of the risk of losing popu-
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1. Maidan Nezalezhnosti
[Independence Square] - a place
in the centre of Kyiv where the
Orange Revolution started. The
term ‘Maidan’ is often used sym-
bolically in Ukraine to denote the
Orange Revolution.
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larity in the event that his party entered into a coalition with the
Party of Regions. Therefore, he persuaded the leaders of Our
Ukraine to embark upon parallel negotiations with BYuT and the
Socialist Party of Ukraine on the one hand and with the Party of
Regions on the other.

Two coalition agreements were developed as a consequence of
the negotiations in late June. Both draft agreements were pre-
sented to the president almost at the same time. Yushchenko’s
choice of the Orange Coalition was perceived by Yanukovych as a
breach of their previous arrangements. The leader of the Party of
Regions then embarked on radical actions to prevent the creation
of that coalition. The most serious consequence of his actions was
that Oleksandr Moroz, the leader of the Socialist Party of Ukraine,
came over to the side of the Party of Regions and thus enabled the
creation of the ‘blue’ coalition. Desperate attempts by BYuT to
prevent the formation of the coalition with street demonstrations,
and pressing the president not to present Yanukovych as a candi-
date for prime minister, appeared ineffective.

Our Ukraine was still engaged in talks on the possibility of join-
ing the coalition with the Party of Regions between July and Sep-
tember 2006. Our Ukraine’s weak bargaining position was the
main reason for the failure of the talks.

The coalition games revealed some negative phenomena.
Firstly, the violation of agreements by the key players had become
standard practice in Ukrainian political life, which resulted in
common mutual mistrust. Secondly, legal loopholes and defects
in the constitution, which could cause disruption in the political
process, were discovered.

The conflict between the president and the prime minister

It appeared quite soon that the cohabitation of the ‘Orange’ presi-
dent and the ‘blue’ prime minister had set the stage for an open
conflict.

The dispute between President Viktor Yushchenko and Prime
Minister Viktor Yanukovych over the scope of their respective pow-
ers began in autumn 2006 and reached its peak in a bitter conflict
in Apriland May 2007.It posed the threat of destabilising the polit-
ical situation in the country and ended in an agreement to hold
early elections in September 2007. The dispute can be regarded asa
sort of a case study, which exposed the weaknesses of the state.
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The dispute extended over many issues and in fact concerned
the entire scope of executive power in the country. Between Sep-
tember and December 2006, the so-called Anti-Crisis Coalition,
which consisted of the Party of Regions, the Socialist Party and
the Communist Party, prepared bills that determined the scope
of powers in more detail to the advantage of the prime minister
in those areas which the constitution did not regulate in a pre-
cise way. Although two competing pieces of legislation concern-
ing the Cabinet of Ministers, one aimed at widening the prerog-
atives of the prime minister and his government and the other at
extending the powers of the president, had been drafted, respec-
tively, by the governmentand the president, the parliament only
accepted for consideration the one proposed by the government.
The bill was passed by the parliament, vetoed by the president,
and finally it was adopted on 12 January 2007, after the presi-
dential veto was overridden by the coalition’s opportunistic
alliance with Yulia Tymoshenko’s Bloc.

The law filled in the legislative gaps in the constitution (e.g. it
provides that if the president fails to present to the parliamenta
prime ministerial candidate proposed by the parliamentary coali-
tion, the parliament shall nominate the prime minister without
the president’s approval). The act also removed numerous legal
loopholes which had enabled the president to extend his powers
beyond the limits prescribed by the constitution (e.g. the require-
ment to consult the president on the candidates for many execu-
tive positions in the Interior Ministry, Foreign Ministry and
Defence Ministry). Since the powers of the government and indi-
vidual ministers were determined under the constitution of
Ukraine in much more general terms than were the powers of the
president, the new legislation extending the prerogatives of the
Cabinet of Ministers redressed the balance to a certain extent;
however, not all of the changes increased the powers of the gov-
ernment.?

Although the president refused to sign the law, it formally
came into force on 2 February 2007 and was signed by the Speaker
of the Parliament. The government and coalition camp were
emboldened by this victory in the battle for competences against
the president. After having extended the interpretation of thelegal
regulations to make them more favourable for the government
and parliament, they took further actions, the constitutionality of
which raised serious doubts.
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2. The law, among other provi-
sions, reduced the dependence of
local administration on the presi-
dent and introduced the possibil-
ity of refusing to countersign pres-
idential decrees. It also granted
the prime minister therightto pro-
pose candidates for ministers in
the so-called presidential min-
istries in case of delays in the pres-
ident presenting his own candi-
dates, which could be regarded as
usurpation, according to the con-
stitutional provisions. Cf. Tadeusz
Olszanski, ‘Yanukovych and Ty-
moshenko override president’s
veto’, East Week no. 467, Centre
for Eastern Studies, Warsaw,
18 January 2007.
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3. The group of Anatoly Kinakh,
being a part of the Our Ukraine
faction, entered the coalition
without leaving the faction in late
March, and Kinakh himself was
nominated Minister of Economy
on 21 March 2007.

4. Pursuant to Article 90 of the
constitution, theseare: a failure to
form a coalition within one
month, a failure to form the gov-
ernment within 60 days of the dis-
missal of the previous one, and a
failure by the parliament to hold
plenary sessions over one month.
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Although the constitution provides thata parliamentary coali-
tion shall be formed by parliamentary factions and that those MPs
who leave their faction for another shall automatically lose their
seats, the Anti-Crisis Coalition accepted some MPs from the oppo-
sition factions into their ranks and offered them senior govern-
mental positions.3 This gave rise to a weird legal situation in which
agroup of MPs found themselves in the governing coalition and at
the same time were officially members of factions which were in
opposition to the government. Leaders of the coalition did not
conceal the fact that the intention behind such actions was to
ensure a parliamentary majority of more than 300 MPs that would
enable them to amend the constitution, including reducing the
powers of the president and limiting the scope of his responsibili-
ties to representative functions, as well as changing the presiden-
tial election procedures by replacing the general election with
appointment of the president by the parliament.

The dissolution of the parliament

President Yushchenko realised that the actions taken by the coali-
tion posed a real threat to his power and on 2 April he announced a
decree dissolving the parliament and scheduled early parliamen-
tary elections for 25 May 2007. This opened a subsequent phase in
the struggle for power, the most dramatic one so far, which ended
in the agreement reached on 27 May to hold the early elections in
September 2007.

When the president dissolved the parliament, he claimed he
was enforcing his general powers as the defender of the country’s
sovereignty and guardian of the constitution. He argued that the
entry into the coalition of MPs who were members of opposition
factions was contrary to the constitution, distorted the will of the
electorate, constituted an usurpation of power and posed a threat
to national security. This reasoning did not have a strong legal
basis; none of the three sets of circumstances determined under
the constitution# as valid reasons for dissolving the parliament
had actually occurred.

The practice of headhunting opposition MPs by the parliamen-
tary majority is in fact unconstitutional (although itis not directly
forbidden); still, the claim that it was a threat to national security
was definitely an overstatement. Moreover, the president is not
authorised to exclusively determine by himself when another one
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of the central state institutions (parliament, government or the
Council for National Security and Defence) violates the constitu-
tion. This role is reserved for the Constitutional Court.

Pursuant to the constitution, a dissolved parliament is not
authorised to pass any decisions. Nevertheless, the parliament
deemed the decree unconstitutional (which it was not authorised
to do, either) and at the same time sought the intervention of the
Constitutional Court, requesting a clear assessment as to whether
the decree complied with the constitution.

The ‘legal’ phase of the conflict

Following that first instance of confrontation between the presi-
dent and the government coalition (2 April), since both sides had
broken the law, they seemed to agree that the political conflicthad
to be resolved by legal means, i.e. through the Constitutional
Court. However, it soon transpired that they preferred reaching a
political agreement rather than asking the Court for an opinion.
That solution was beneficial first of all to the president, especially
when he realised that he had practically no chance of obtaining a
favourable judgement from the Constitutional Court.

Simultaneously, an intense propaganda game began. Both
sides were doing their best to present themselves to the publicand
to the international community as the sole defenders of constitu-
tional order and democracy.> At the same time, a campaign of crit-
icism against individual members of the Constitutional Court
was launched in the media, especially the media favourably dis-
posed to the president.6 The Court, which already enjoyed little
prestige due to both the widespread belief that it was subservient
to politicians and suspicion of corruption among its members,
was additionally discredited by actions taken by politicians, espe-
cially those from the president’s camp.

As early as April, both sides in the conflict misused law enforce-
ment agencies to meet their own needs. The Security Service of
Ukraine, linked to the president, presented material to discredit
the Constitutional Court judge Siuzana Stanik, while the general
prosecutor’s office, which was loyal to the government, refused to
bring charges against Judge Stanik, contrary to the president’s
demands.

The president acted in excess of his constitutional powers
again when he passed the decrees to dismiss Constitutional Court
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5. For example, President Yush-
chenko and Prime Minister
Yanukovych did so during their re-
spective visits to Brussels and
Strasbourg. Other examples in-
cluded repeated appeals by the
prime minister and the Speaker of
the Parliament defending democ-
racy addressed to the interna-
tional community, and hour-long
TV speeches by the president ad-
dressed to the people of Ukraine.

6. Cf. Orbity Konstytutsiynoho Sudu.
Zolota aktsyia Medvedchuka u viyni
Yushchenka i Yanukovycha, [ The or-
bits of the Constitutional Court.
The golden share of Medvedchuk
in the war between Yushchenko
and Yanukovych], Ukrayinska
Pravda. See: http://www.pravda.
com.ua/news/2007/4/6/57073.
htm.
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7. Presidential decrees dismissing
three judges of the Constitutional
Court were passed on 30 April,
1 Mayand 10 May 2007.
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judges.” However, he came closer to achieving a tactical political
goal, namely the elimination of the threat that the Court would
pass a verdict to his disadvantage, which had been very likely, and
instead created a situation where only a political agreement
offered the opportunity of breaking the deadlock.

The negotiations took almost a month. The first version of the
deal, which was agreed on 4 May, was not fulfilled mainly due to
obstruction by the parliamentary speaker Oleksandr Moroz and
the hesitant behaviour of the prime minister, who had to take into
account the view of most elites and a majority of the Party of
Regions’ electorate, who opposed the agreement.

As both sides did not comply with the provisions of the agree-
ment, which was beinghammered outin anatmosphere of mutual
accusations of law breaking, the conflict worsened again. Charac-
teristic of this stage of the conflict was direct interference by exec-
utive authorities in the functioning of the judicial system. Between
16 and 25 May, various common courts, acting under pressure
from both sides in the conflict, passed in total 12 judgements, 6 of
which approved the suspension and the other 6 of which ordered
the cancellation of the suspension of the Constitutional Court
judges, who had been suspended under the presidential decrees.
This ‘ping pong game’ violated many court procedures.

Demonstrations of force

As it was impossible to resolve the situation by legal means and the
negotiations to achieve an agreement were completely deadlocked,
the two sides resorted to the last possible instrument, direct
engagement of law enforcement agencies, in order to obtain a
favourable solution.

The political crisis, which had existed since 2 April, suddenly
got more serious between 25 and 26 May. The president’s decision
to dismiss Sviatoslav Piskun from the post of Prosecutor General
and make him acting prosecutor instead was not accepted by the
interior minister, who used special police troops to enable the for-
mer Prosecutor General to enter his office. In response, the presi-
dent decreed that the internal troops report directly to him (they
normally report to the Interior Minister) and ordered the com-
mander-in-chief of those forces to guard the government build-
ings and enforce law and order in the city during the Days of Kyiv
festival on 26 and 27 May. In the atmosphere of intensifying dis-
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pute and with both sides accusing each other of seeking to foment
a violent confrontation, unarmed Internal Troops from almost
every part of Ukraine headed to Kiev. On their way they were
stopped in many places by traffic police troops, which reported to
the Interior Minister.

The confrontation on 25 and 26 May demonstrated to both
political camps therisk of aviolent escalation of the crisis. It seems
that thisawareness encouraged all players to compromise on early
parliamentary elections on 30 September - a solution they per-
ceived as the only possible way out.

After 30 September 2007 - stabilisation or new crisis ahead?

The four months of preparations for the election (including 60
days of the official election campaign) were used by the major play-
ers to reinforce their position and to work on coalition options in
the future parliament.

The main opponent of the Party of Regions, the increasingly
popular Yulia Tymoshenko, managed to make the president, who
is the honorary chairman of the People’s Union ‘Our Ukraine’
party, and Yuri Lutsenko, the leader of People’s Self-Defence, the
strongest faction within the Our Ukraine bloc, give a solemn
promise that they would create an ‘Orange’ coalition after the elec-
tion. On the other hand, although the Party of Regions was pre-
sented as a monolith during the election campaign, the conflict of
interest between Viktor Yanukovych, the main political and public
‘face’ of the party, and the multibillionaire Rinat Akhmetov, the
party’s main sponsor and the richest man in Ukraine, had been
increasing. Akhmetov and his informal faction inside the Party of
Regions unofficially supported the idea of creating a broad coali-
tion with Our Ukraine to ensure stabilisation of the situation in
the country and to create a good institutional and legal basis for
conducting business and business development. To achieve this
goal Akhmetov was ready to sacrifice the candidacy of Yanukovych
for the post of prime minister. There are strong indications that
President Yushchenko supported such a solution.® For
Yanukovych, a scenario which marginalises his position is unac-
ceptable. The possibility of his party sweeping tovictoryin the elec-
tions and good results achieved respectively by his minor potential
coalition members offered him a chance to have a ‘blue coalition II’
and to retain his position as the head of the government.
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9. Results of the elections held on
30 September 2007: The Party of
Regions won 34.27% of the votes
and 175 seats, BYuT won 30.78%
of the votes and 156 seats, Our
Ukraine-People’s Self-Defence
won 14.20% of the votes and
72 seats; the Communist Party of
Ukraine won 5.38% of the votes
and 27 seats, and Lytvyn Blocwon
3.96% of the votes and 20 seats.
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The results of the 30 September elections? made possible the
creation of two coalitions, i.e. the ‘Orange’ coalition of BYuT and
Our Ukraine with a majority of 228 seats, possibly reinforced by
the Lytvyn Bloc, with Yulia Tymoshenko as the prime minister, or
a coalition of the Party of Regions and Our Ukraine with a major-
ity of 246 seats, probably with a ‘compromise’ prime minister (i.e.
not Yanukovych). The creation of a ‘rainbow’ coalition (PR + BYuT
+ OU), was unlikely from the beginning due to personal enmity
between theleaders and conflicting business interests between PR
and BYuT. On 15 October BYuT and Our Ukraine announced that
they would form a coalition and build a government under the
leadership of Yulia Tymoshenko. The coalition government was
eventually formed on 18 December 2007, after several weeks of
very difficult negotiations between the coalition leaders and the
president.

However, there are reasonable grounds for concern that this
renewed Orange Coalition will not be able to have a long-term sta-
bilising effect on the country.

The main destabilising factors will be the presidential ambi-
tions of Yulia Tymoshenko on the one hand and the likely anti-
governmental activity of the Party of Regions. Tymoshenko very
clearly suggests that she sees no one else but herself as the candi-
date of the ‘democratic’ forces in the presidential election in 20009.
Therefore, a conflict can only be avoided if Yushchenko gives up
seeking re-election. Otherwise, conflict will be inevitable and will
lead to the break-up of the coalition.

At the same time, the opposition Party of Regions will have a
sufficiently strong potential to veto any legislative projects pro-
posed by the coalition, organise an anti-governmental campaign
in the eastern regions of Ukraine and, if necessary, to paralyse
activities of the parliament by making the deputies who belong to
the faction resign their seats.

Furthermore, the coalition government will not have the
majority of 301 votes necessary to amend the constitution. There-
fore, it is quite likely that the legal defects and loopholes in the
constitution, which exacerbated the political crisis in spring 2007,
will generate further crises of this type. Only a rainbow coalition
would at least in theory be able to tidy up the constitutional sys-
tem and guarantee stability in the country.
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State weakness in Ukraine

This analysis starts from the assumption that the main cause of
recurrent domestic crises in Ukraine is state weakness. In order to
fully understand the phenomenon of state weakness in transition
countries like Ukraine, itis helpful to distinguish between the state
as a provider of solutions (e.g. the provision of public goods, solv-
ing collective social problems) and the state as a source of problems
(state failure, the costs and risks associated with state action). A
functional state provides its citizens with internal and external
solutions, health and social security, an effective law and order sys-
tem, as well as redistribution of economic resources and minimum
living standards. Post-Soviet transition countries usually suffer
from a very low level of functionality; the state does not provide
solutions to security and other problems affecting society. State
dysfunctionality occurs when state agencies are being undermined
by corruption and become involved in shadow economic struc-
tures and organised crime.’? As the following section will demon-
strate, the Ukrainian state suffers from both a low degree of func-
tionality and high dysfunctionality - even after the Orange
Revolution.

The low level of functionality is evident inter alia in the state’s
inability to satisfy the basic material needs of the population, as
well as in the inability of the state authorities to determine a com-
prehensive reform strategy. However, the latter is mainly a symp-
tom of the poor quality of the law-making process, the Constitu-
tion being the first example.

However, the following paragraphs will focus mainly on state
dysfunctionalities, which in the case of Ukraine, similarly to other
Eastern European countries, become manifest in the arbitrary
application of rules and various forms of corruption.’ This con-
cerns first of all three interrelated areas: the constitutional/legal
system, the party system and the relationship between business
and politics.

Ukraine’s Constitution and Constitutional Court: A dysfunc-
tional legal system

In Ukraine the low quality of the law is exploited by various actors
as ameans of furthering their political struggle. The weakness and
defectiveness of the legal system on the one hand results from the
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inadequate qualifications and expertise of law-makers (e.g. in the
field of constitutional law), and on the other is a consequence of
interference by executive authorities and lobbyists representing
various groups of interests.

The question of the law being respected by bodies of executive
authority is a separate issue. The lack of an imperative to obey the
lawand notoriousviolations or evasions of legal regulations by the
authorities seem to originate from the experiences related to
observance of the law and the practice of its application in the for-
mer USSR. In the Soviet Union, the constitution and the entire
legal system were subordinate to the ‘will of the working people of
cities and villages’ which was defined and expressed by senior offi-
cials of the Communist Party. The cavalier approach to the law
manifested by the president and the government (both at central
and local levels) and the belief in the superiority of political over
legal solutions in contemporary Ukraine seem to be continua-
tions of the Soviet practice.

The events which have taken place over the past 18 months in
Ukraine paint a picture of a state which has found itself in a seri-
ous institutional and legislative crisis. The incoherence of the
principal legal regulations, namely, the imprecision and inconsis-
tency in the provisions of the constitution itself and discrepancies
between the constitution and lower-ranking executive laws, have
created legislative chaos. Representatives of the executive, who
originate from different political camps, try to exploit this situa-
tion to broaden their prerogatives.

The current crisis doubtlessly originated in the so-called con-
stitutional reform project, which was adopted in December 2004.
It provided for the change from the presidential-parliamentary
political system to a parliamentary-presidential one. Conse-
quently,itsignificantly reduced the president’s powers and broad-
ened the powers of the government and parliament instead. The
project was an element of the unofficial pact between the old team
of Leonid Kuchma and the ‘Orange’ camp, which guaranteed a
peaceful transfer of power by reholding the presidential election
runoff on 26 December 2004.

The amended constitution came into force on 1 January 2006,
and some of its provisions became effective after the parliamen-
tary elections. The overly general, incoherent and sometimes con-
tradictory provisions of the constitution, especially those con-
cerning the division of powers between the president and the
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government, fanned the flames of the dispute over the scopes of
powers vested in the president and the prime minister respectively.
To cite a few examples:

- the imprecise provision on the countersigning of presidential
decrees by the prime minister and a relevant minister’? which
does not provide for any consequences in the case of a coun-
tersignature being refused;

- the insufficiently precise division of responsibilities between the
president and prime minister respectively in setting the guide-
lines for and directing the implementation of foreign policy;'3

- lack of regulations on dismissing ministers appointed by the
president, including the foreign minister.

Subsequent legal defects came to light gradually, as the rela-
tions between the head of the state and the head of the govern-
ment worsened. The two latter issues were at the core of the dis-
pute in autumn 2006 and at the beginning of 2007. As early as
September 2006, Oleksandr Sushko, an analyst from Kyiv,
claimed that the incomplete and internally inconsistent newly-
amended constitution greatly complicated the decision-making
process in the domain of foreign and defence policies and that the
‘competition between the camps of the president and the prime
minister who aspire to have real influence on the foreign policy
decision-making of Ukraine is likely to turn into a permanent
conflict of interpretations of legislation, struggling to cover
numerous legislation gaps and creating advantageous prece-
dents.’14

The errors, loopholes, imprecisions and contradictions in the
provisions of the constitution come to light virtually every time a
serious political conflict occurs. The fact that deputies belonging
to factions of Our Ukraine and BYuT gave up their parliamentary
seats in June 2007 was used by the president as grounds for deem-
ing the parliament unable to operate and announcing the early
election on thatbasis. In the president’s opinion, the parliament’s
mandate expired due to the loss of a quorum and its further leg-
islative activity was illicit. However, the laws regulating this issue
are also incoherent. Article 60 of the constitution provides that
the ‘powers’ of the old Rada expire when the new Rada convenes.
However, this provision is then followed by a qualification to the
effect that the president shall have the right to ‘extinguish the
powers of the parliament earlier.” This lack of precision was
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exploited for some time by Oleksandr Moroz, the former Parlia-
mentary Speaker and the head of the Socialist Party of Ukraine,
who until as late as September 2007 used to convene meetings of
Verkhovna Rada which were then deemed illicit by the president.

Another constitutional loophole which has already been used
as a threat by the leaders of BYuT and PR after the 30 September
2007 election is the lack of a clear procedure to be followed in the
event that the parliamentis not convened or is unable to function.
The constitution only decrees that a subsequent election cannot
be held within one year of holding early elections. This may mean
that if a faction which has more than 150 seats fails to take the
oath of office or gives up its seats Ukraine will have no legal leg-
islative authority.

The weak judicial system is a separate problem. Ukraine is a
country whose constitution provides for the separation of powers.
However, the fact that the constitution does notinclude a separate
regulation stating independence of the judiciary and only pro-
vides for independence of individual judges seems symptomatic.
In practice, the major weaknesses of the Ukrainian judicial system
areyielding to pressure from political and business groups and the
related corruption problem.

Obvious political pressure could be noticed this April and May
during the ‘ping-pong’ games described above, when the presiden-
tial decrees dismissing judges of the Constitutional Court were six
times repealed and then approved under verdicts passed by differ-
ent common courts. It was only possible to use the mechanism
because some individual judges appeared to be ‘loyal’ to the presi-
dent and others to the government.

In turn, the Constitutional Courtitself can be cited as an exam-
ple of aninstitution which is part of the judicial system and whose
activity has been paralysed by politicians. The parliament did not
appoint the number of Constitutional Court judges which it had
the power to appoint for more than a year. This was due to the fear
shared by mostdeputies in the parliament, which had been elected
in 2002, that President Yushchenko might complain to the Con-
stitutional Court about the way in which the constitutional
reform which had been launched in late 2004 was implemented
and thus bring back the status quo ante. This meant that Ukraine
did not have a Constitutional Court at all for one and a half years.
In turn, during the crisis in spring 2007, the Constitutional Court
was delayingits decision to consider the motion deeming the pres-
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ident’s decision to dissolve the parliament unconstitutional. Most
probably, the main reason was due to the fact that the judges, most
of whom were clearly associated with certain political camps, were
afraid of taking the risk of passing an independent judgement.
Then, as the president became increasingly afraid that the Court’s
verdict could be disadvantageous to him, he took actions which in
effect discredited the Constitutional Court’s and deprived it of its
legal function of deciding on the constitutionality of lower-rank-
ing legislative acts.

A perfect example of judges yielding to pressure exerted by
business groups is the so-called ‘reiderstvo’ (raiding). This term is
used in Ukraine to describe the enforced takeover of an enterprise
on the basis of forged ownership titles. The key roles in such crim-
inal dealings, which have been described on many occasions in the
Ukrainian press,’® have been played by corrupt judges, who
awarded the titles of ownership to the new owners. On such ‘for-
mal legal’ grounds, enterprises were then taken over, often with
the use of brutal force, by security agencies.

The Ukrainian party system - no stronghold against state
weakness

In contrast to other former Soviet republics, political pluralism
and competition between political parties really do exist in
Ukraine. However, the standards of the party system differ sig-
nificantly from those generally applied in well-developed West-
ern democracies. These differences concern such essential issues
as accountability to the electorate for implementation of party
programme provisions, using democratic procedures inside
political parties and relations between political parties and busi-
ness circles. The Ukrainian party system hasits rootsin the Soviet
period as well as in the trajectories of Ukraine’s post-Soviet tran-
sition.

Theleaders and the personnel of Ukraine’s newly founded par-
ties had belonged to the upper and middle ranks of the nomen-
klatura before the breakdown of the Soviet system.?” The political
landscape which emerged under their guidance was characterised
by alack of open political discourse and mechanisms. Many of the
new parties were creations of business groups from the very begin-
ning,aiming at pursuing individual or group interests rather than
providing political representation for larger parts of society. This
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party system, which was consolidated around 1995, failed to pro-
vide the necessary foundations for developing a democratic
state.8

At the same time, the distribution of powers in Ukraine’s polit-
ical system did not provide fertile ground for the development of a
pluralisticand dynamic party system. The Ukrainian constitution
laid the foundations for a presidential system, in which the parlia-
ment played a secondary role compared to the strong executive.
The executive authority exploited its advantages and treated the
law in the way that it found most suitable for itself, which addi-
tionally undermined the prestige of the parliament. During most
of the Kuchma era, parliamentary elections did not determine
who would govern Ukraine, and consequently there was no need
to form a stable parliamentary majority. The government, which
reported to the president, did not need any stable support from
the parliament. Therefore, there was no stimulus to create a clear
‘coalition versus opposition’ set-up. The government could
assemble ad hoc coalitions to vote for specific bills, including
through ‘working with individual MPs.’19

On the other hand, tendencies towards ‘presidential central-
ism’ were undermined by strong oligarch groups competing with
the state and among themselves and thus guaranteeing a certain
form of pluralism. After 2000, the growing politicisation of
Ukrainian society resulted in the first protests against the increas-
ingly corrupt political elite. Both factors contributed to the plu-
ralisation of political life.

Politicalliberalisation and constitutional reform following the
Orange Revolution opened awindow of opportunity for change in
Ukraine’s party system. New groups, which had emerged on the
Maidan in autumn/winter 2004, entered Ukrainian politics.20
However, their small membership figures, low level of activity and
internal disputes prevented them from fulfilling the task which
they had been expected to carry out, namely to bring about a qual-
itative change on the party political scene.

Major roles are still played by parties of either oligarchic (the
Party of Regions, BYuT) or communist origin (the Communist
Party of Ukraine, the Socialist Party of Ukraine), which have not
undergone a total generational change. Therefore, the party elites
set the trend for a certain style of policy-making, which James
Sherr has defined as characteristic of ‘Ukraine’s culture of power:
collusive, self-referential, unaccountable (and opaque) to out-
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siders, motivated by subjective interests and restrained only by
equal or greater power’.2

The basic problem of the Ukrainian party system can be
described as follows: political parties are not perceived as repre-
sentatives of societal interests, but merely as tools of political and
business elites, who use the parties to maximise their political
influence and financial profits.

The election in March 2006 was the first one to be held accord-
ing to completely proportional electoral regulations, which
greatly reinforced thelocal significance of parties and stimulated
the development of local party structures. However, electoral reg-
ulations permitted drawing up partly undisclosed lists of candi-
dates?2 and treating the whole of Ukraine as a single con-
stituency. This resulted in parliamentary seats for a number of
candidates who would most likely not have been elected had the
country been divided into many constituencies, or had the elec-
tion procedure allowed for certain candidates on an open party
list. The procedure was not changed for the elections in Septem-
ber 2007, mainly because selling party list places to business rep-
resentatives is a major source of income for political parties in
Ukraine.

In Ukrainian politics, business representatives account for a
significant majority of MPs.23 This enables them to lobby for par-
ticular bills and guarantees immunity. The situation in which a
seat in the parliament is owed not to the voter but to the party
leader, who may or may not place the candidate in an ‘electable’
(‘seat-winning’) position on the list, changes the loyalty relation-
ship because the MP feels accountable to party leaders rather than
tovoters.24 At the same time, considering the circumstances, party
membership is treated as an investment, which is successful if
returns come quickly and unsuccessful when it takes more time to
receive the dividend. The translation of party membership/parlia-
mentary mandates into economic benefit presupposes closeness
to the executive. Therefore, changes of government in Ukraine
have always been accompanied by the migration of parliamentari-
ans between parties and factions.

To prevent this practice, the amended constitution provides
for a so-called imperative mandate mechanism.25 It imposes a
legal ban on changing factions during a given parliamentary term.
It appears to have been ineffective,?6 and it has been criticised as
undemocraticbothin Ukraine and in the West. The Parliamentary
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Assembly of the Council of Europe (PACE) in their resolution of
19 April 2007 appealed for the cancellation of the regulation.?”

Another problem is the weakness of party structures at the
local level. In many cases, before local elections,?8 a rich local busi-
nessman involved in politics is put in charge of the local election
campaign budget and the right to draw up lists of candidates,
developing a local programme and organising the work of cam-
paign staff. In such cases, situations whereby certain items of the
local programmes were inconsistent with or even contradictory to
the national programme of a given party occurred quite often
before the local elections in March 2006.22

A serious problem in the context of democratic accountability
is the entirely superficial aspect of party programmes. Ukrainian
parties do not compete on real programmes; instead they compete
on pre-election slogans and the image of their leaders. The role of
their programmes is limited to that of cosmetic window dressing.
Usually they include a set of general principles or political goals,
without specifying any means necessary to achieve them.

None of the parties which have had areal influence on the func-
tioning of the state has made an attempt to implement their pro-
grammes over recent years. It is not surprising therefore that their
programmes are not taken seriously by voters. Consequently,
party representatives do not feel constrained in making even the
most unrealistic electoral promises.

Business and politics - collusive linkages

Relations between business and politics are essential for shaping
the principles of a democratic state governed by the rule of law. In
this context, similar to the case of political parties, the reality in
Ukraine is significantly different from Western European stan-
dards.

As mentioned before, business and politics are two interdepen-
dent, overlapping and mutually complementary areas of activity.
To understand the phenomenon of the ‘symbiosis’ of political and
economic powers, one has to keep in mind the way in which the
communist nomenklatura gained property in the newly independ-
ent state in the early 1990s. ‘The process of nomenklatura privatisa-
tion,” claims James Sherr, ‘consummated and partially legalised a
process whereby bureaucratic power was transformed into finan-
cial power. The principal custodians of this power remained, as
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before, an inbred, collusive elite, unrepresentative of the wider
society and, in ethos and practice, largely unaccountable to it.”30

The nomenklatura privatisation, which was carried out amidst
legal chaos, coexisting with the formation of the state, contributed
to the emergence of a peculiar ‘relationship between politics, busi-
ness and crime thathas become characteristic of Ukraine since that
time’.31 The Ukrainian variant of post-Soviet oligarchy was born.

The oligarchs simultaneously control the economic, informa-
tion (media) and political authority, although it is true that usu-
ally this is informal control. The ownership structure of enter-
prises controlled by individual oligarchs is usually dissembled and
presents a false picture of ownership stakes by various companies
which are often registered in tax havens (including Cyprus),and in
Switzerland, the United Kingdom and the USA. Legal ownership
is often less important than an informal influence exerted on the
managers and/or owners of the enterprises. The influence can be
personal (family relations and/or relations within certain circles),
may originate from a previous professional career (which espe-
cially concerns former Soviet communist party activists), criminal
relations established in the early 1990s or zemlachestvo (attach-
ment felt by people to a certain city or region in which they have
worked, which is very strong in post-Soviet countries).32

The influence on the state administration (both central and
regional) very often involves corruption; however, personal rela-
tions are very important in this context, as well. Many posts in
local state administration structures are filled at least subject to
the permission of the oligarchic groups which dominate in the
given area. Choosing heads of local government in common elec-
tions facilitates the oligarchs appointing ‘their men’ to the posts.
Itis not unusual for oligarchs to take the posts themselves.

This description of the pre-2004 realities is still true of today’s
Ukraine. The actions taken by the ‘Orange’ governments between
2005 and 2006, including the flagship renationalisation cam-
paign (called reprivatisation) of Kryvorizhstal, or Yushchenko’s
anti-corruption policy, have failed to bring about a real change in
the ‘system’.

In this system, political power is first of all a means of support-
ing, generating and maximising economic profits. The following
examples from the post-revolutionary period demonstrate that
the shadow structures linking political and economic actors have
not significantly changed.
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One of the typical examples of such behaviour has been the use
of influence in the government, especially in the Ukrainian State
Property Fund (SPFU) to guarantee victory in bidding procedures
during the privatisation process.

On 6 February 2007, SPFU announced that Transport and
Investments Technologies (Transportno-Investytsiyni Tech-
nologii - TIT), a company representing the interests of the Inter-
pipe group, owned by the leading Ukrainian businessman Viktor
Pinchuk, had won the bidding competition for the sale of state-
owned 96.67% shares in the Nikipol pipe factory (Nikopolsky Piv-
dennotrubny Zavod, NPZ). The victorious investor offered a price
of approximately US $70 million for NPZ shares, which made it
the biggest privatisation transaction to take place in Ukraine for
many months. However, the bidding competition result came as
no surprise; the factory had for a long time been under the influ-
ence of Pinchuk’s metallurgical empire. The sham bidding com-
petition in this privatisation process was ensured by the company
Logoimpeks, which offered only approximately US $1,200 less
than TIT. Both firms which were allegedly rivals for the privatisa-
tion of NPZ were in fact controlled by the Interpipe group.33

In turn, on 23 March 2007, SPFU offered 76% of the shares in
Luhanskteplovoz, one of the largest Ukrainian locomotive manu-
facturers, for sale to bidders. The bidding was won by a company
controlled by the Russian corporation Transmashholding. Only
two companies took part in the bidding. They represented the
same Russian investor, Transmashholding. The winner,
‘Upravlayushchaya kompania Briansky Mashinostroitelny
zavod’, offered only less than US $60 million for the controlling
stake in the Luhansk factory. Their offer was much lower than the
estimated market price of the factory (some shares in the Luhansk
factory are listed on the local stock exchange) and lower than the
prices offered by Ukrainian investors who were interested in buy-
ing the company (between US $80 and $100 million). The latter
claimed that SPFU had deliberately prevented them from partici-
pating in the tender.34

Another example of discrimination in favour of businessmen
linked to the governmentis the practice of allocating selective VAT
rebates to entrepreneurs. VAT rebating has been the Achilles’ heel
of the Ukrainian fiscal system for years, and delayed rebates have
caused financial liquidity problems for very many firms. In the
worst years, the VAT rebate arrears were counted in hundreds of
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millions of US dollars. In 2007, the tax was rebated according to
selective criteria; firms from Donetsk oblast, which is a major
source of political support for the Party of Regions, got VAT
rebates of 100%, while firms from Ivanofrankivsk oblast, where
96% of votes were cast for Viktor Yushchenko in 2004, got a rebate
of 4%.

Political posts are also (ab)used as a means of protection

against political opponents or courts. Parliamentary mandates or
government positions fulfil two major goals: They guarantee secu-
rity to the MPs/officials and their companies, and help develop
their businesses. Ukrainian MPs enjoy a very extensive immunity,
which practically guarantees them personal inviolability and pro-
tects them against prosecution authorities and court actions,
including criminal matters. Businessmen appreciated the value of
the immunity since widely publicised lawsuits had been brought
against some members of the Party of Regions by the ‘Orange’ gov-
ernment in 2005.33 This seemed to be one of the main reasons for
the great interest in parliamentary seats among businessmen
before the March 2006 elections.
The parliament, especially since the implementation of the consti-
tutional reform, has been used as a forum for lobbying for private
interests. Passing legislative bills favourable to a given industry or
to particular enterprises in a branch of industry have been the most
vivid examples of this approach.36

The ‘Russia factor’ in Ukraine’s economy

Russia as the largest neighbour and partner, a country with which
Ukraine is bound by strong and deep-rooted political, cultural,
social and economic ties, plays an important role not only as an
‘external partner’ butalso has a strong impact on domestic politics
in Ukraine. Russian and Ukrainian business elites are still closely
intertwined, and use their formal and informal networks in order
to promote their interests on both sides of the Russian-Ukrainian
border. This section therefore investigates the impact these net-
works have on the functioning of the state and the economy in
Ukraine.

The State Statistics Committee of Ukraine (SSCU), ranks Rus-
sia only seventh among other investing countries, with US $1.07
billion in direct investments, which is equivalent to 4.8% of total
FDI (see box overleaf).

45

35. Among other cases, the arrest
of Kolesnikov, one of the main ad-
visors to Rinat Akhmetov.

36. The Ukrainian specialist press
has quoted many examples of
such actions taken by representa-
tives of all parliamentary factions.
An interesting example is the case
of Volodymyr Boiko, who controls
the Mariupolsky Metalurgichny
Kombinat im. Ilicha [‘the Mari-
upol Metallurgical Plant named
after Lenin’], which isworth US$ 2
billion. He had been linked to the
Party of Regions since 2002. He
left the party to join the Socialist
Party before the election in March
2006. Because the leader of the
SPFU was a socialist, the Kombi-
natim. llicha had a guarantee of
protection against any possible
attempts to revise its privatisation
process. Boiko, acting either by
himself or through his business
partner Matvienkov, between
2002 and 2005 proposed 8 de-
tailed bills, 2 of which were passed
by the parliament. Cf. O. Muzy-
chenko, N. Verner, O. Shkarpova,
‘Chervony Oligarch’, Kontrakty
no. 24, 12 June 2006. See:
http://www.kontrakty.com.
ua/show/ukr/print_arti-
cle/7434/2420067434.html.
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37. http://ukrstat.gov.ua/con-
trol/en/localfiles/display/opera-
tiv/operativ2007/zd/ivu/ivu_e/iv
u0407_e.htm

38. This concerns turnovers with
individual countries. However, the
value of turnovers with the EU-27
is higher than the value of
turnovers with Russia.
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Russian FDI in Ukraine in comparison to total FDI in the
countryas of 1 April 2007

Value (in US$ million) Share in total FDI (in %)
Total FDI 22,433.7 100
1. Germany 5,690.1 254
2. Cyprus 32266 14.4
3. Austria 1,782.3 7.9
4. United Kingdom 1,699.9 7.6
S. Holland 1,692.2 7.5
6. USA 1,360.0 6.1
7. Russia 1,077.9 4.8
8. Virgin Islands 883.7 3.9
9. France 873.2 3.9
10. Switzerland 566.5 2.5
11. Poland 380.0 1.7

Source: State Statistics Committee of Ukraine.37

However, part of Russian foreign investments in Ukraine have
been hidden in capital flows originating from other countries,
including tax havens in Cyprus and the Virgin Islands. Some
investments, which are in fact Russian, may also be officially regis-
tered as investments made by Ukrainian companies controlled by
Russian entities.

In the era of globalisation, it has become increasingly difficult
to identify the exact sources of capital investments from abroad.
On the one hand, Ukrainian companies, i.e. those formally incor-
porated in Ukraine, may invest in accordance with the interests of
their Russian owners. On the other, Russian companies operating
in Ukraine often belong to supranational corporations. There-
fore, it seems that the extent of Russian engagement and, conse-
quently, Russian influence on the Ukrainian economy is much
greater than is reflected in official statistics.

Ukraine’s dependence on Russia can also be measured by the
share the Russian Federation possesses in the total value of Ukrain-
ian foreign trade. According to official data, Russia’s share in
Ukraine’s foreign trade in commodities reached as much as 27.3%
in the first four months of 2007 (US $8.9 billion, while the total
value of Ukraine’s commodities turnover in foreign trade was US
$32.56 billion during the period). Russia is the biggest outlet for
Ukrainian products (accounting fora 25.2% share in the total value
of Ukrainian exports) and the largest import market (29.1%).38

Russia has gained importance as a trade partner of Ukraine
over recent years owing to increasing prices of natural gas and
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crude oil imported from the Russian Federation on the one hand,
and the expansion of Ukrainian manufacturers in the Russian
market, on the other. Over recent months, the growth index has
been two times higher in the case of Ukrainian sales to Russia than
the average growth index measured for Ukrainian exports in gen-
eral.

Russia’s share in Ukrainian foreign trade in services was 31.15%
(US $857.9 versus the total value of US $2,754 million), and its
share in service exports reached as much as 40.1% (including
incomes generated by transit of Russian oil and gas through
Ukrainian territory, among other services).

Russia has a dominant share in the Ukrainian gas, oil and oil
product trade sector. Gas (Russian or Central Asian) supplied to
Ukraine from Russian territory accounts for over 70% of the coun-
try’s total gas balance. 74.6% of oil processed in Ukrainian refiner-
ies comes from Russia. Moreover, the Ukrainian nuclear power
industry is totally dependent on Russian nuclear fuel supplies.

Since the late 1990s, the Ukrainian petrochemical industry has
found itself under Russian control. Russians own the four biggest
refineries out of six operating in Ukraine.

The enormous energy consumption level, which is characteris-
tic of the Ukrainian economy, makes the country’s dependence on
Russian energy raw materials (mainly gas) even stronger.

Russian policy on Ukraine can be considered to be a ‘game of
interests’ on various levels. The aim of this game seems to be the
maintenance of the political and economic dependence of
Ukraine on Russia. This would at the same time undermine
Ukraine’s integration with Western structures, which Russia sees
as a threat to its interests.

At the level of political relations, Russia strives for Ukraine’s
integration in various organisations which have emerged in the
former Soviet Union, in particular the Single Economic Space cov-
ering Russia, Ukraine, Kazakhstan and Belarus. As outlined in the
chapter by Sabine Fischer, Kyiv has been reluctant to respond pos-
itively to such requests, because deeper integration with Russia
precludes quick rapprochement and the establishment of a free
trade zone with the European Union.

Ukrainian-Russian energy relations are formally dealt with at
the level of state-owned firms, namely Gazprom and Naftohaz.
However, negotiations between these companies are conducted in
the presence of government representatives, and are regularly
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39. In 2007, Ukraine paid US
$130 per 1,000 m3, whichwasone
of the lowest prices paid by CIS
countries.
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accompanied by political statements by state officials from both
sides. The correlation of economic and political relations was evi-
dent during the negotiations over setting the gas prices for 2007 in
autumn 2006. According to many commentators, Russia set a rel-
atively low price3? in exchange for the promise that Viktor
Yanukovych’s government would give up the idea of promoting
theintegration of Ukraine and NATO. The Russian leadership has
also been lobbying for the creation of a multilateral transit con-
sortium, in which Russia would have a dominant position and
Gazprom would assume decisive control of the Ukrainian transit
pipeline system.

The politico-economic mechanisms at work in Ukrainian-
Russian relations also become visible in the activities performed
by Russian and Ukrainian companies. Where possible, they are
used to enforce both the interests of their shareholders and the
strategic interests of Russia, including strengthening its position
in the CIS area. For example ITERA, a company in favour of which
the previous management of Gazprom (linked to Rem Viakhirev)
discriminated, operated as a gas trader between 1999 and 2002.
Then Aleksey Miller, President Putin’s protégé, was nominated
CEO of the monopoly and, in 2003, ITERA was replaced by Eural-
TransGaz (ETG), a company which the new management of
Gazprom seemed to prefer. In January 2005, the duties of ETG
were taken over by RosUkr-Energo. The firms and companies
which co-operated with them were registered in tax havens
abroad.

ITERA and ETG were suspected of being linked to the respec-
tive managements of the Russian monopoly, although there were
no documents to prove this. The real shareholders of both compa-
nies were unknown. The same is the case with RosUkrEnergo
(RUE). The company has been playing the same role under the
stewardship of the present management team of Gazprom as
ITERA did when Viakhirev directed the monopoly. Ithas also been
acting according to the same pattern. The only major difference
between the two companies is that Gazprom has officially con-
firmed that it holds stakes in RUE. It is commonly believed in
Ukraine that RUE operates in the private interest of individuals
linked to the management of Gazprom and Russian government
structures.

In building agency networks, preference is given to relations
based on personal contacts. Although the configurations of such
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relations change, the mechanism remains the same: companies
whose turnoversare counted in hundreds of millions of dollars are
controlled by a small group of people. Most behind-the-scenes
shareholders in transactions of this sort remain anonymous, and
the names which are revealed from time to time are just the tip of
the iceberg.

The impact of informal politico-economic networks can be
observed in the actions of individual Ukrainian policymakers as
well. They translate into politico-economic decisions which serve
Russian interests.

For example former Deputy Prime Minister Mykola Azarov in
2003-2004 staunchly supported the Single Economic Space (SES)
project and ensured the parliamentary vote in favour of a law sup-
porting the SES project on 20 April 2004. Some representatives of
the energy sector can also be mentioned, including former man-
agement staff of NAK Naftohaz. Yuri Boiko is responsible for the
decision to operate the Odessa-Brody pipe in ‘reverse’ mode, i.e. to
transport Russian oilin the direction of the Odessa portinstead of
transporting Caspian oil in the direction of Brody, which was the
original intention. It seems that that politically-motivated deci-
sion was taken mainly to prevent possible usage of the pipeline as
an oil transport route beyond Russian control. Moreover, Yuri
Boiko and Ihor Voronin were acting as negotiators for Ukraine in
the talks with Gazprom during the gas crisis in late 2005 /early
2006. Therefore they, among others, are also responsible for the
final shape of the agreement reached on 4 January 2006. As
analysed in Chapter Four of this volume, the agreement has intro-
duced conditions in the Ukrainian-Russian gas trade which are
unfavourable for Ukraine.

Recently, however, Ukrainian business circles seem to be
changingslightly in their attitudes and preferences. As discussed
in Rosaria Puglisi’s chapter, single oligarchs, like Rinat Akhme-
tov, have started to go public with reform concepts for Ukraine’s
state and economy. Another example is Viktor Pinchuk, an oli-
garch and son-in-law of the former president Kuchma. Pinchuk
tries to maintain an equal distance from all the major political
parties, focuses on public activity in the modern sense of the term
(including patronage and charity work) and does much to
improve the image of Ukraine abroad. The fact thatinternational
management and auditing practices are becoming increasingly
common in Ukraine - primarily in connection with the process of
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adjusting to EU standards in order to develop co-operation with
EU Member States - is also an indicator of change in the eco-
Nomic sector.

Conclusion

Ukraine is a weak state. The causes of its weakness can be found
first of all in the dysfunctionalities of the legal and constitutional
system, in the flawed party system and in the non-transparent and
corrupt relations between politics and business. The arbitrary
application of rules, which has been determined as one of the two
major criteria of state weakness, can be found in all those areas. The
second criterion, the different forms of corruption, is especially evi-
dent in linkages between politics and business and concerns to a
great extent the operation of the judicial system and the function-
ing of political parties.

The state weakness in the institutional and legal field,
which became especially evident during the crisis in spring 2007,
seems to have the greatest impact on the stability of the political
system.

The weakness of the party system means that growing socie-
tal pluralism in Ukraine is not matched by an increase in efficiency
within political parties. Parties remain isolated from the Ukrain-
ian electorate, and they do not function according to the demo-
cratic rules of the game.

The deep-rooted ‘symbiosis’ of political authority and busi-
ness activity is another immanent feature of the Ukrainian politi-
cal system and one of the main causes of its weakness. This rela-
tionship inevitably impedes the development of a market
economy. A lack of transparency in decision-making processes and
alack of politicians’and state officials’ accountability for decisions
which contradict the national interest are standard features of the
system, which contributes to the development of corruption.

It should not be expected that the present model of relations
between politics and business will undergo a major change in the
near future. Currently, a vast majority of business representatives
and large parts of the political elite have a vested interest in pre-
serving the existing rules of the game.

The main challenge which Ukraine has to face after the early
parliamentary election held on 30 September 2007 is the stabilisa-
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tion of the political system. A way to achieve this is the elimination
of the profound causes of the crisis, by developing comprehensive
and unambiguous solutions for regulating the political system
and also by guaranteeinga clear distribution of powers recognised
by all relevant actors. This can only be achieved through a com-
promise between the key political players in the country.

This would require changing the mindset and the practices of
the Ukrainian political elites. A definitive resolution of the ten-
sions dividing the country will become possible only when a
clearly defined set of (democratic) rules becomes ‘the only game in
town’.

Having said that, two short-/mid-term (with a timeframe of up
to 2009) and two long-term scenarios for the developing political
situation in Ukraine seem possible.

Scenario 1: Continuing/deepening crisis

Despite the formation of the new Orange Coalition, no strategic
deal will be reached with the major opposition faction, the Party of
Regions. The inevitable conflict resulting from the government’s
failure to take into account the respective political and business
interests will cause a deepening of the crisis. As a consequence, an
attempt to change the government or block the operation of the
parliament may take place quite soon.

According to this scenario the main political players will not
find a consensus on the distribution of power between the main
bodies of the executive (the president and government) and the
legislature. This in turn will increase instability and cause periodic
crises, which will become more serious as the presidential election
scheduled for autumn 2009 moves closer.

In the long run, this could mean selective reforms in separate
areas of the economy, without the guarantee of creating a founda-
tion for a steady and long-lasting development. This would also
probably mean strengthening the principles of non-transparency
in such strategic sectors of the national economy as gas trade with
Russia.

Scenario 2: A ‘Big Deal’ between the major players

This scenario assumes that the three major political forces reach a
settlement which serves their conflicting interests, thus paving
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the way fora ‘rainbow’ coalition. Such a development couldlead to
the formal establishment of a coalition of the Party of Regions,
BYuT and Our Ukraine. If no formal coalition agreement is possi-
ble, it could also imply that the main opposition parties support
the ruling party or coalition with regard to individual political
issues.

Formal or informal cooperation of the main political forces
would allow for the necessary amendments of the constitution in
order to precisely determine the separation of powers. This would
be the precondition for a solid and enduring stabilisation of the
country’s political system.

However, this scenario is very unlikely, because of serious dif-
ferences between the Party of Regions and BYuT. Tensions
between Viktor Yushchenko and Yulia Tymoshenko, emanating
from the latter’s presidential ambitions, do not tend to favour
compromise either.

Inthelongrun, the choice of this path of development could lead
to the eventual transformation of the present system into a demo-
cratic state governed by the rule of law, with a socially-oriented mar-
ket economy. Before such a scenariois realised, the elites will have to
reach a consensus regarding radical structural reforms to build a
foundation for stable and long-lasting development. This would
also require a change of mindset, namely granting absolute
supremacy to legal regulations over unofficial arrangements
between politics and business.

The analysis presented in this chapter does not provide much
hope that the political elites will quickly change their attitudes
and undertake the steps necessary for a realisation of the second
scenario, which could eventually lead Ukraine forward on the path
towards stable and democratic statehood and society. However, a
number of observations make the picture appear perhaps less
bleak.

Firstly, the antagonistic political players managed, in spring
2007, to overcome one of the worst political crises since Ukraine’s
independence through political compromise and without resort-
ing to the use of force. Obviously a majority of Ukrainian politi-
cians and citizens are united in the firm belief that a crisis escalat-
ing into violent confrontation could lead to a national tragedy.
Thisattitudeis supported by the heads of the security forces them-
selves, who have made it clear that they will not allow their troops
to be used for activities that are in breach of the constitution.
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Secondly, there is growing awareness among business elites
that further development of the country and creation of condi-
tions for unrestricted business activity are only possible if the
‘rules of the game’ change. These actors are becoming more and
more favourable to the adoption of precise, unambiguous and
generallyapplicablelegal regulations to guarantee respect for con-
stitutional rule on the one hand, and respect for property rights,
freedom of business activity and favourable conditions for busi-
ness involvement in European and global markets on the other.

Ultimately, the political pluralism existing in Ukraine puts the
country into a totally different category from the vast majority of
post-Soviet countries. This pluralism enables true political com-
petition and offers citizens a genuine possibility of choice. A
diverse, independent and free media - considering the relative
weakness of the non-governmental sector - play a major role in
promoting the standards of democracy and transparency in pub-
liclife.

All these phenomena prove that the potential for change and
sustainable developmentexists in Ukraine. Whether this potential
can be used constructively - or not - depends on the strategic
choice of the political and economic elites and on the future evo-
lution of Ukrainian society.
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A window to the world? Oligarchs
and foreign policy in Ukraine

Rosaria Puglisi

Introduction

With the crystallisation of pro-European positions among the
leading figures of the country’s economic elite in the aftermath of
the Orange Revolution, the century-long Ukrainian dilemma of
choosing between an East-oriented and West-oriented foreign
policy gained new momentum. In their effort to acquire social
legitimisation, to consolidate their ownership rights and to
expand control over business assets across Ukraine’s borders, a
number of prominent Ukrainian businessmen became active
supporters of Ukraine’s engagement in the international com-
munity, thus playinga potentially important role in the setting of
their country’s foreign policy preferences.

Following President Yushchenko’s election, commitment
towards Ukraine’s European orientation, at least at a rhetorical
level, and possibly even aiming at EU membership, became com-
mon currency in the Ukrainian domestic debate. Even with the
appointment of the allegedly pro-Russian government of Prime
Minister Yanukovich in August 2006, pro-European positions
went, by and large, unchallenged. Despite conflicting in virtually
every realm of Ukrainian politics, both President and Prime Minis-
ter claimed to agree thata European future was the way forward for
Ukraine (their differences, the Prime Minister would specify, lay in
terms of what strategy to adopt, rather than the ultimate objective).

In this wider context, the individual interests of some Ukrain-
ian entrepreneurs who had, in the previous decade, plundered
Ukraine’s wealth through less-than-transparent deals, came to
overlap with the country’s interest in closer interaction with and
integration into the international community. The increasing
attractiveness of European political standards and rule of law,
seen as providing a guarantee to their economic activities vis-a-vis
the uncertainties generated by the unstable Ukrainian legal and
political system (from which they had themselves previously
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profited), coupled with alluring investment prospects on the ter-
ritory of EU member states, were these businessmen’s key moti-
vation.

While a tendency towards some forms of ‘Europeanisation’
and adaptation to Western business standards was already pres-
ent before the Orange Revolution, the events of winter 2004
proved a powerful catalyst and made this trend public. The oli-
garchs feared that the 2004 presidential elections would be a
watershed and the regime change that followed would signify a
potential ‘end of history’ for their power and property. The
Orange Revolution and the lack of substantial changes in its
aftermath gave them the sense of urgency and the audacity to re-
style themselves as Western-oriented Ukrainian patriots in order
to distance themselves from the now disgraced Kuchma regime.

Playing a possible balancing role in the deeply divided and
contentious domestic political arena, the oligarchs’ contribution
to Ukraine’s processes of integration could yet prove significant.
Although essentially motivated by personal interests, they might
nonetheless become unintentional promoters of irreversible
change and lock Ukraine into a process of binding political and
economic reforms by default.

Oligarchs before and after the Orange Revolution

Like many post-Soviet societies, following independence,
Ukraine experienced the emergence of an oligarchic system. In
the mid-1990s, political influence, proximity to the sources of
political power and control over political institutions allowed
some powerful entrepreneurs to acquire exclusive authority over
economic wealth and to secure property rights over former state
assets undergoing privatisation. In exchange, they provided sup-
port for the establishment and the consolidation of a semi-
authoritarian regime revolving around the central figure of
Ukraine’s second President, Leonid Kuchma.

The demise of the Kuchma regime, with the failure to elect a
successor immediately connected to the President’s inner circle in
the 2004 elections, generated expectations that a new political
elite would come to power. However, despite vocal reassurances
that the umbilical cord between business and politics that had
characterised the first decade of Ukraine’s independence would
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finally be severed, the political and economic groups orbiting
around the newly elected President Yushchenko failed to induce
substantial changes. The golden opportunity to put the interac-
tion between political power and business on an entirely new foot-
ing was thus missed in the Orange Coalition’s first year in power.

With the spring 2006 parliamentary elections, the return to
power of a Party of Regions majority, and the déjd-vu appoint-
ment of Viktor Yanukovich as Prime Minister, the history of oli-
garchic power in Ukraine came full circle. Big business figures
were back in the spotlight, but under altered political and eco-
nomic conditions. In an environment where the presidency had
become one of the many competing centres of power and the
number of access points to institutional power had multiplied,
the oligarchs’ influence over decision-making processes changed
significantly.

The emergence of an oligarchic structure under Kuchma. In
Ukraine, asin Russia, an economic elite appeared as aresult of the
late 1980s/early 1990s economic reforms.! Wealth was accumu-
lated through four main channels. First, through the trade of
metals and chemicals bought in Ukraine at state-regulated prices
(equal to 10% of world prices at the time) and sold abroad at full
market prices. Second, through the trade of products (like Russ-
ian gas) imported at subsidised exchange rates and sold in hard
currency. Third, through subsidised credits issued at 20% interest
a year when inflation was running at 10.155%. Fourth, through
budget subsidies (equal to 8.1% of GDP in 1992 and 10.8% in
1993) concentrated mainly in the agricultural sector, and in the
gas and the coal industry.? Insider privatisation (or nomenklatura
privatisation) provided a further opportunity for the consolida-
tion of the economic elite, turning state enterprise directors into
a property-owning class.3 Business and political elites became
enmeshed in a mutually dependent rent-seeker/rent-giver rela-
tionship. In this exchange, powerful economic actors were pro-
vided with a political krysha (roof or protection) to conduct
murky business deals, while political leaders received economic
support to consolidate their positions of authority. In the eight
years of the two Kuchma presidencies, this system reached per-
fection. An oligarchic system emerged and consolidated thanks
to the special privileges awarded by the President and his admin-
istration to the members of his inner circle. The President’s

57

1. Throughout this chapter, the
definition of oligarchs is applied
to powerful economic actors who
take control of political institu-
tions and through continued con-
trol over them pursue their own
narrow interests, even in disregard
of the general public interest. Al-
though a generalisation, the term
‘economic elite’ is often used in-
terchangeably with ‘oligarchs’.

2. Anders Aslund, ‘Problems with
Economic Transformation in
Ukraine’, paper presented at the
Fifth Dubrovnik Conference on
Transition Economies, 23-25 June
1999. See: http://wwwceip.org/
files/Publications/webnote10.
asp?from=pubproject. On the
emergence of the Russian eco-
nomic elite, cf. Anders Aslund,
‘Russia’s Collapse’, Foreign Affairs,
September/October 1999,
pp. 64-77. For an analysis of the
early stages of oligarchic power in
Ukraine, see Rosaria Puglisi, ‘The
Rise of the Ukrainian Oligarchy’,
Democratization, vol. 10, no. 3, Au-
tumn 2003, pp. 99-123.

3.Foran overview of the privatisa-
tion programme, see Igor Fila-
totchev et al., ‘Privatisation and
Industrial ~ Restructuring in
Ukraine’, Communist Economies and
Economic Transformation, vol. 8,
no. 2,1996, pp. 185-203.



Awindow to the world? Oligarchs and foreign policy in Ukraine

4. On personal rulership, see
Guenther Roth, ‘Personal Ruler-
ship, Patrimonialism and Em-
pire-Building in the New States’,
World Politics, vol. 20, January
1968, pp. 194-206; on the ef-
fects of patrimonialism on frag-
mented societies, see Gerald A.
Heeger, The Politics of Underdevel-
opment (London: Macmillan,
1974).

5. Michael Bratton and Nicholas
Van de Walle, ‘Neopatrimonial
Regimes and Transitions in
Africa’, World Politics, vol. 46,
no. 4, June 1994, pp. 453-89.
For a discussion on patrimonial
authoritarianism in Russia see
Celeste Wallander, ‘Russian
Transimperialism and Its Impli-
cations’, Washington Quarterly,
Spring, 30:2, 2007, pp. 107-
122.

6. For an academic discussion of
partial reform equilibrium, see
Joel Hellman, ‘Winners Take All:
The Politics of Partial Reforms in
Postcommunist  Transitions’,
World Politics,vol. 50, no. 2, Febru-
ary 1998, pp. 203-34; see also Joel
Hellman, Geraint Jones and
Daniel Kaufman, ‘Seize the State,
Seize the Day: State Capture and
Influence in Transition
Economies’, Journal of Comparative
Economics, no. 31,2003, pp. 751-
73.

58

patronage network set relations between political power and
business on new foundations. Closeness to the President guaran-
teed access to the administration, redistribution and utilisation
of state financial or administrative resources, and in this way
large fortunes were made virtually overnight. During his first
mandate (1994-98), the President’s ‘personal rulership’ to some
extent played an ‘integrative role’ over a potentially heteroge-
neous political environment, temporarily unifying competing
elite clans through the redistribution of material incentives and
rewards.4 The allocation of favours and economic benefits rather
thanideology, the rule of law or the leader’s charisma constituted
the cement of this system, while a sense of loyalty and dependence
informed formal political and administrative relations.> Redis-
tribution of resources, promises of privileged access to the pri-
vatisation of strategic assets and management of profitable state
enterprises were all used to reward loyal supporters. Conversely,
exclusion fromall these opportunities served as a punishment for
those who challenged the president’s authority. Asymmetrical
control over the political institutions created a dividing line of
divergent interests and possibilities between big and small/
medium-sized enterprises. Political power allowed figures from
big business to shape the rules of the market to suit their own
preferences, defending their newly acquired property rights and
preserving their privileges. Small and medium-sized businesses,
in contrast, were generally remote from political power and were
therefore exposed to the full force of market fluctuations and to
the unpredictability of the bureaucratic economic environment.
Because of the gradual but ineluctable transition towards an
authoritarian rather than democratic political regime, the con-
solidation of the presidency as the central political institution in
the country and its isolation from other political forces and pub-
licopinion atlarge (all aspects increasingly evident during his sec-
ond mandate), President Kuchma and his administration
becameinstrumental in the rise, stratification and entrenchment
of the Ukrainian oligarchs in the country’s economic and politi-
cal system. Leaning on a powerful circle of business actors who
could provide support against potential challenges from out-
siders became for the presidency a politically rational strategy. A
‘partial reform equilibrium’ sealed the alliance between the exec-
utive and parts of the economic elite.® Economic liberalisation
was pushed only as far as allowing the privatisation of state assets,
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but not the correction of market distortions. The ‘selective intro-
duction of market mechanisms’ and the consequent generation
of concentrated rents prompted a small group of actors, net win-
ners under these conditions, to work actively for the preservation
of the status quo.The oligarchs’ accumulation of wealth and the
endurance of the Kuchmaregime, even in open disregard of rising
popular discontent, became mutually reinforcing phenomena.
The systematic extraction of rents had lasting and deleterious
repercussions on Ukrainian society. The distribution of income
and the allocation of funds within a narrow constituency, the cor-
ruption of the state apparatus and the consequent expansion of
the illegal economy, the lack of accountability and the resulting
isolation of the political leadership weakened the capacity of the
Ukrainian state.” Evidence of exceptional difficulties in the eco-
nomic field and a persistent lack of visible economic results dur-
ing his first term, coupled with utter contempt for public opposi-
tion, fatally alienated the President from civil society.® The
systematic ousting from political institutions and exclusion
from resources redistribution mechanisms of sections of the elite
that had originally emerged within his circle (like former Gover-
nor of the National Bank and 1999-2001 Prime Minister Viktor
Yushchenko and 1999-2001 Deputy Prime Minister Yulia
Tymoshenko) gave momentum to a political opposition move-
ment that made fighting against the corruption and the excesses
of the Kuchma regime the core of its electoral manifesto.

Missed opportunities under Yushchenko. The separation of
business and politics was one of the main demands of the protes-
tors who came out into the streets during the Orange Revolution.
Coming to power as Prime Minister in January 2005, Yulia
Tymoshenko promised the review of 3,000 allegedly unlawful pri-
vatisations that had been carried out during the Kuchma presi-
dency. In the immediate aftermath of the Orange Revolution,
prominent oligarchs who had occupied central stage during the
Kuchma years disappeared from the public scene. Fearing retribu-
tion and a challenge to their contested ownership rights, some
took up residence abroad, others simply keptalow profile, waiting
for the storm to subside. In his 2006 annual address to Parliament,
President Yushchenko proudly announced the dismantling of oli-
garchy in Ukraine. ‘The system of oligarchic control over the econ-
omy has been weakened and deprived of support by the state’, he
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boasted.? In actual fact, beyond boisterous threats and emphatic
promises, the Yushchenko leadership did little to readdress the
balance of power between business and politics. If the role and
influence of big business representatives changed qualitatively
following the demise of the Kuchma regime, this was more the
result of a number of different, accidentally related factors, than
the outcome of a deliberate policy endorsed by the new President
and his team. Itself plagued by internal, structural issues that
weakened its determination to move against patronage networks,
the Orange leadership failed to endorse a coherent approach to
substantial reforms in this sphere. The Orange leadership’s great-
est (and only) success in their campaign towards fairer business-
politics relations was the reprivatisation of the steel giant
Kyvorizhstal. In a widely publicised auction, hailed by Ukrainian
commentators as ‘the end of an era when well-connected tycoons
ruled Ukraine’,’0 the government sold Kryvorizhstal to the Indian
company Mittal Steel for $4.84 billion, equal to one fifth of the
Ukrainian state budget. The plant had been initially privatised in
the run-up to the 2004 presidential elections by a consortium set
up by Viktor Pinchuk (President Kuchma’s son-in-law) and Rinat
Akhmetov (Viktor Yanukovich’s main financial supporter in the
2004 presidential race). The selling price at that time had been
$800 million.In spite of Interior Minister Lutsenko’s announce-
ment that 1,700 legal cases had been initiated for alleged viola-
tions of the privatisation process,'! Kryvorizhstal was the only one
to be finalised in court.’? The looming prospect of large-scale
reprivatisations created uncertainty in the Ukrainian business
environment, affecting also those foreign investors President
Yushchenko had tried to woo in the aftermath of the revolution.
Writing in those days, a Financial Times commentator advised that,
in order to avoid political distortions of the market and to min-
imise investors’ anxiety, the review of past privatisation deals
should be ‘limited in scope, governed by transparent rules and
completed within a clearly stated and very brief time’.’3 Instead,
following Yulia Tymoshenko’s dismissal from her Prime Ministe-
rial post in early autumn 2005, the Ukrainian authorities opted
for an all-round ‘forgive and forget’ strategy. The new Prime Min-
ister, Yurii Ekhanurov, swiftly reassured the public that
Kryvorizhstal would be the last reprivatisation and that he would
resist popular pressure to reconsider previously concluded
deals.#“The process of reprivatisation in Ukraine is over, full stop.
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We have delivered on whatever promises and pledges were given in
Independence Square during the revolution’, Prime Minister
Ekhanurov remarked in November 2005.75 While attempts were
made to work outa method of peaceful settlement of disputed pri-
vatisations, according to which, in exchange for a negotiated com-
pensation, owners would be entitled to keep the privatised com-
pany, no peaceful settlement ever took place.’® The process of
reprivatisation was closed in the same way it had been emphati-
cally opened, namely as a result of a political decision. The ques-
tion of the ‘settlement of disputed privatisations’ (or additional,
possibly voluntary payments to be made by oligarchs to compen-
sate the state for the acquisition of assets at below-market prices)
was not even touched upon during the meeting President
Yushchenko held with 20 leading business representatives in
October 2005.17 According to press reports, in along, conciliatory
speech, the President invited his guests to invest in industrial pro-
duction, to pay taxes and to give up on corruption, but made no
reference to past privatisations. Upon leaving the meeting, some
of those who the Ukrainian media were already calling ‘ex-oli-
garchs’ appeared visibly relieved that, as Rinat Akhmetov putit,
‘the word reprivatisation does not exist anymore’. Eduard Shifrin
shrugged at the idea of making additional payments, controver-
sially claiming compensation for the investments he had made in
rundown industrial facilities. Viktor Pinchuk rejected accusations
of corruption, but admitted, ‘mistakes were made’.’8 The first
‘Council of the Oligarchs’ (as the press dubbed the meeting)
marked an important turning point in relations between the
Orange leadership and bigbusiness. Explaining the purpose of the
gathering, Prime Minister Ekhanurov pointed out: ‘We really want
these people to become truly dedicated, with a strong national
sense, and (...) a middle class, and [we want them to| be very sin-
cerely involved in our business promotion and development’.1?
With the organisation of the meeting, the President extended a
friendly hand to business representatives and proposed a truce to
them: business would have to become socially responsible and, in
exchange, no financial claims would be made upon them to
amend past mistakes. Disappointed Ukrainian observers judged
the move a faux pas on the part of the President, another missed
opportunity to set the previous record straight and recover addi-
tional badly needed budgetary resources.20 However, the Orange
leadership also had internal and structural reasons to avoid a
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frontal attack on oligarchic interests. A number of big and
medium-sized businessmen (the minigarchs?) had played an active
role in the revolution, standing by the President during the cam-
paign and staffing his inner circle in the post-revolution period.
Petro Poroshenko (Secretary of the Security and Defence Council)
and David Zhvanya (former Minister for Emergency Situations),
Evhen Chervonenko (former Minister of Transport), Ivan
Plachkov (Fuel and Energy Minister), Alkesei Ivchenko (Head of
Ukraine’s gas and oil monopoly structure Naftohaz Ukraina),
Oleksander Morozov (MP and Head of the State Savings Bank of
Ukraine), Stanislav Arzhevitin (Deputy Emergency Minister and
Chairman of Azhio Bank Board of Directors), Serhii Taruta (co-
owner of the Donetsk-based Industrial Union of Donbass), Hares
Yussef (businessman and presidential advisor) were some of the
most prominent names.?2 Allegations about their corruption and
the wealth they had earned as a result of their proximity to Presi-
dent Yushchenko were widespread in the Ukrainian media.

Oligarchsina changed political environment. The dismissal of
the Tymoshenko governmentin the autumn of 2005, as a result of
the Prime Minister’s squabbles with Secretary of the Security and
Defence Council Poroshenko, was interpreted by many as a sign
that the oligarchic wing in the President’s circle (the so-called lyubi
druzy, the ‘dear friends’) had prevailed. Mykola Tomenko, one of
Tymoshenko’s closest allies, accused President Yushchenko of
‘wobbling between the interests of Ukraine and those of his per-
sonal friends’. He claimed that a new Kuchma-like structure of
power had emerged, with Yushchenko having become a ‘hostage’
of the old system. ‘Today the President’s entourage is trying to
recreate the set-up pioneered during Kuchma’s rule, when certain
businessmen-turned-ministers ensured the well-being of the pres-
idential family’, Tomenko concluded.?3

Despite the persisting interconnection and mutual depend-
ency between business and politics, Tomenko was wrong on one
account: Yushchenko’s Ukraine was not Kuchma’s Ukraine.
Although not necessarily as a result of deliberate political moves
induced by the Orange leadership, a number of key factors had
changed. Branding it a ‘bourgeois revolution’, a Ukrainian com-
mentator succinctly summed up the spiritand the significance of
the social and political transformations that followed the events
of 2004.24 In addition to a widespread but ephemeral sense of
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empowerment among ordinary citizens, the Orange Revolution
brought about substantial adjustments in the balance of power
between institutions and in the interaction between institutions
and elites. Hastily introduced in December 2004, as a compro-
mise to resolve the constitutional impasse created by the rigging
of the presidential elections, the constitutional reforms set in
place an inherently unstable institutional system. Even more
dangerously, they failed to provide mechanisms to peacefully
manage the awkward cohabitation between the opposing Presi-
dent and Prime Minister. Despite their many serious shortcom-
ings, however, the constitutional reforms produced one single
positive result: they contributed to the dismantling of the com-
plex architecture of power that had grown around the presidency
in the Kuchma years. Under Yushchenko, the presidency became
one of the many competing centres of power, dispersing the pres-
ence and influence of economic interests over state institutions.
The resultant dispersal of power promoted a certain degree of
pluralism and compelled conflicting economic forces to work
towards broader coalition and consensus building.

In the specific case of business-politics relations, the gradual
but inescapable erosion of authority imposed on the presidency
asaresult of the constitutional reforms multiplied the number of
access points to political structures afforded to economic clans.
Business became emancipated from the tight tutelage that Presi-
dent Kuchma used to exercise, thus reversing a previously consol-
idated relationship of power. If before the revolution politics
ruled business, the Orange Revolution gave the opportunity to
bigand medium-sized businesses to take power directly into their
own hands.?> As a result of what somebody called ‘the war of mil-
lionaires against billionaires’, the monopolistic control of power
enjoyed by oligarchs before the revolution was broken and some
form of competition was introduced into the system.26 The 2006
parliamentary elections proved a remarkable opportunity for
business groups to access political institutions en masse. Oligarchs
and economic actors had gained increasingly wide representation
in the legislature since independence, but the first elections since
the Orange Revolution saw a real breakthrough in this regard.?”
Commentators painted a gloomy picture of a political process
that had lost its ideological character and had become ‘mone-
tised’. With a ‘price list’ set for all key posts, analysts reported that
candidates would simply buy places in party lists from the party
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leaders.?8 Some blamed recently introduced proportional repre-
sentation for what they called the oligarchisation of power.2° For-
mer Deputy Speaker of Parliament and former ally of
Yushchenko, Oleksander Zinchenko, predicted that oligarchs
would end up controlling parliamentary factions. ‘It is obvious
even now’, he remarked, ‘that money is playing the defining role as
faras March’s parliamentary elections are concerned. All political
parties or blocs include oligarchs and they, I can assure you, are
playing key roles’.30 According to an urban legend widely circu-
lated even by high-ranking politicians (including Yulia
Tymoshenko), among its 450 members, the new parliament
counted at least 300 dollar-millionaires (for an outline of the rep-
resentation of business interests in the 2006 parliamentary fac-
tions, see table 1 at the end of this chapter).3? Statistics were never
compiled on the actual number of business representatives who
entered parliament. Yet, oligarchs had obviously adopted differ-
ent strategies of interaction with the institutional power. Rinat
Akhmetov, who had previously been a withdrawn figure in terms
of public life, ran and won a seat with the Party of Regions,
whereas Viktor Pinchuk announced that his decision as to
whether to take partin the elections or not depended on the guar-
antees that the Yushchenko leadership would provide in terms of
protection of his property rights.32 Eventually, he did not
run.With the appointment of the Yanukovich government in
summer 2006, the emphasis shifted back to the uncontested pri-
macy of business over politics. An atmosphere of déja vu pervaded
the corridors of power. Ukrainian observers labelled Yanukovich’s
government ‘the new/old government’.33 Old faces of the
Kuchma administration resurfaced in previously unthinkable
permutations. New/old ministers and the Prime Minister’s advi-
sors were deployed in a turf war with the President and his circles
for the control (both atanationaland ataregionallevel) of the ver-
tikal vlasti (the hierarchy of power structures).34 Some of the first
and most controversial steps of the Yanukovich government gave
a clear indication that the personal interests of influential busi-
ness people would remain a factor to be reckoned with within the
state administration. Plans for the restoration of free economic
zones, the selective granting of VAT refunds to export companies,
the careful drafting of rules for the privatisation of land and
regional energy companies and the unveiling of the 2007 state
budget constituted, in the eyes of some Ukrainian commentators,
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a serious setback to the prospects of a freemarket economy in
Ukraine and displayed the firm control of powerful economic
actors over policy-making.35 In a contradictory turn of events
compared to the early days of the Orange leadership, a general cli-
mate of uncertainty and political strife contributed to securing
oligarchic control over the institutions. As a counterbalance to
the authority of Yanukovich’s Party of Regions, by its own admis-
sion a business party and a concrete expression of the industrial
interests of the so-called Donetsk clan, in autumn 2006 President
Yushchenko harnessed support in a breakaway faction of the
Donetsk group, Sergey Taruta’s Industrial Union of Donbass
(IUD). Faced with an Orange Coalition in disarray, alack of strate-
gic thinking among his own team, a crumbling power base
(within his own party, Nasha Ukraina),and plummeting popular-
ity rates, with the appointment of Vitalii Haiduk (IUD co-owner)
as Secretary of the Security and Defence Council and Oleksander
Chaly (former deputy Foreign Minister but also close to the IUD’s
leadership) as deputy head of the Presidential Secretariat, the sig-
nal was given that a new alliance between the President and one of
the most powerful financial-industrial groups of the country had
been sealed.

Social legitimisation and economic liberty

After the Orange Revolution, the presence and influence of oli-
garchs on Ukrainian politics changed qualitatively. Following a
period of meditative withdrawal, big businessmen reappeared on
the country’s social and political scene reinvigorated and ready to
engage in a full-scale campaign to clear their names and rebuild
their reputations The events of winter 2004 and their aftermath
proved, from this perspective, to be a watershed with regard to the
oligarchs’ role in Ukrainian society.Having eluded threats of prop-
erty redistribution, they chose to come out of the shadows in which
they had lived after the collapse of the Kuchma regime and to
become public figures again. Some went into parliament. Others
stayed clear of official political positions but engaged in high-pro-
file, socially-oriented projects. By and large, they strove to do away
with the image of corrupt, arrogant plutocrats, even violent thugs,
that years of fast and easy capital accumulation had earned them.
Vociferously rejecting the label of oligarchs, they now presented
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themselvesin the benign guise of national capitalists. The narrative
of a business elite, socially responsible and genuinely concerned
with the well-being of its own country, was thus born. Beyond the
makeover and the quest for a new public image, however, the oli-
garchs had substantial reasons for making this move. Not only had
political conditions changed significantly since President
Yushchenko’s coming to power, but also economic conditions had
altered (albeit almostirrespectively of political events).

The phase of primary capital accumulation that had charac-
terised the Kuchma presidencies was over. The number and quality
of assets expected to undergo privatisation was now relatively
insignificantin comparison to the deluge of the mid- to late-1990s.
In a phase of capital consolidation rather than capital expansion,
big businessmen became aware that two conditions would have to
be satisfied if the recent positive trends experienced by the Ukrain-
ian economy in general and their companies in particular were to
be sustained. Firstly, a system of transparent and more or less uni-
versally applied norms would need to be firmly established in
Ukraine, thus carving in stone their ownership rights and granting
their businesses the protection a court of law would provide. Sec-
ondly, industrial methods would need to be dramatically mod-
ernised, plants upgraded, and energy-saving technologies intro-
duced. A shift was required from an extensive to an intensive
approach to economic growth. In short, the Ukrainian economy
had to become part of the world economy in order to fully benefit
from the market opportunities on offer; but in order for this to
happen, securing a constant inflow of foreign and domestic invest-
mentwas crucial. In this perspective, paradoxically and for the first
time since independence, the selfish, individual interests of some
business representatives came to overlap with the interests of
Ukraine in general. Some (although by no means all) oligarchs
realised that the value of their businesses was related to and
affected by the country’sinternational reputation and political sta-
bility. The centuries-old Ukrainian foreign policy dilemma
between an East/West geopolitical orientation thus acquired a
new, unexpected and more sophisticated dimension, becoming a
choice between two alternative models of economic development.

Not oligarchs but big business representatives. In October
2006, Kyiv’s beau monde gathered for the premiere screening of a
documentary, co-funded by Viktor Pinchuk and Steven Spiel-
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berg, on the Shoah in Ukraine. At the end of the screening,
Pinchuk, taking questions from the audience together with Spiel-
berg and the film director Serhii Bukovsky, hinted that he envis-
aged the movie as part of a trilogy he might be willing to finance
on the three great tragedies that had affected modern Ukraine,
including Holodomor (the man-induced famine of the 1930s) and
the Chernobyl nuclear disaster. Following the Orange Revolu-
tion, Viktor Pinchuk appeared as indisputably the most active
(and successful) among former oligarchs in trying to recreate an
image for himself as a philanthropist, a ‘patriot’ (as he putit) and
as a man passionately concerned with Ukraine’s development
and integration into the international community. With its high
profile and internationally attended events, the Yalta European
Strategy (YES), the international network he set up in 2004 with
the declared purpose of promoting ‘the development of a just,
free and prosperous Ukraine, to open the country to the rest of
the world and to support Ukraine’s membership of the European
Union’, was among Pinchuk’s most successful endeavours.36
The social activism demonstrated by Pinchuk, however, was
far from being an isolated phenomenon in Kyiv’s business circles.
Throughout 2006, a score of well-documented press reports on
the oligarchs’ numerous and munificent charity activities
appeared in the papers, advertising the human as well as the civi-
cally engaged face of individuals whose reputation had so far
been associated with illegal privatisations, corruption and murky
business deals.37 Hyhorii Surkis, former MP and ally of the Head
of Kuchma’s Presidential Administration, Viktor Medvechuk,
threw himselfinto football and, in his capacity as President of the
Ukrainian Football Federation, became the main sponsor of the
successful joint Ukrainian-Polish bid to host the 2012 European
Football Championship. Rinat Akhmetov, widely recognised as
the richest man in Ukraine with his personal wealth estimated at
$11.8 billion (see table 2 at the end of this chapter), one of the
leaders of the notorious Donetsk clan and the most prominent
financial supporter of Yanukovich’s electoral race in the 2004
presidential elections, became a member of parliament for the
Party of the Regions. Campaigning in his home constituency, he
explained his motives for taking up politics as follows: Twant a
government of economic growth, (...) I want to defend Ukraine’s
national interests, (...) I want Ukraine to become rich, (...) I want
there to be no poor people in Ukraine.”3® The oligarchs’ quest for
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recognition and social legitimisation, a phenomenon that Harley
Balzer has called ‘routinisation’ 3 went hand in hand with efforts
to reject all negative connotations associated with the popular
idea of oligarchs.#0 In an interview to the weekly Korrespondent in
September 2006, Surkis noted: ‘We are used to say “oligarchs”,
but in other countries the word oligarch does not exist. Instead
[expressions like] businessman, millionaire, billionaire [are
used]. These are the most law-observant members of society, they
pay taxes, they create employment, they create progress....41 Also,
Akhmetov strongly rejected the label of oligarch: Tam not an oli-
garch’, he said, ‘oligarchs are in government. For them being in
government is the only way of making money. I can tell an oli-
garch from afar. (...) Oligarchs have not found their place in busi-
ness and they never will. (...) In business they look like cows walk-
ing on ice. I succeeded as a businessman and made my money a
long time ago’.42

Thelink between personal economic success, national respon-
sibility and patriotism was evident in Pinchuk’s line of reasoning,
when he claimed that the appellations ‘representative of big busi-
ness’ and ‘national businessman’ were synonymous with
‘patriot’. ‘The Ukrainian state owes its existence to the national
business to a great extent’, Pinchuk argued, as the high develop-
ment rates achieved in its post-independence years and the emer-
gence of a ‘strong and united Ukraine’ were twin results of
national business efforts. ‘If soon after independence, Ukraine
had not had a young, powerful and ambitious economic force
that tied itself to the national interest, its alternative history
could have followed either a Central Asian or a neo-colonial path.
We, the entrepreneurs (some of whom later would be called oli-
garchs) at once appreciated the value of independence.”3 Refer-
ences to the oligarchs’alleged role in preserving the country’s sov-
ereignty, pursuing economic development, and improving
Ukrainians’ living standards were designed to strike a sympa-
thetic chord among the general public, in a well-orchestrated
attempt to revisit the past. Justifying the emergence of oligarchic
structures as an economically rational response, a way to protect
one’s economic activity in an environment characterised by poor
governance and weak rule of law, even the renowned Western
economist Anders Aslund recognised the key role of oligarchs in
establishing a virtuous circle of economic growth. Having made
the shift from rent to production, the oligarchs had become, he
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concluded, the ‘generators of an unprecedented boom” and had
‘led to [their country’s] economic recovery.”#* However he seemed
to overlook the fact that oligarchic structures had not merely
reacted to the economic and political environment of the
mid/late-1990s, but they had themselves contributed to shaping
the general conditions of that environment. Big businessmen
were, obviously, not passive victims of poor governance and weak
rule of law, but, by pushing forward economic decisions that
favoured their specificeconomicinterests, they had endorsed and
perpetrated economic mechanisms that were far from efficient.
They had distorted competition, imposed decisions that did not
necessarily reflect the interests of the general public, and failed to
pay taxes. By doing so, they had depleted national resources,
rather than straightforwardly fostered economic growth.
Nonetheless, with a steady 7% annual growth rate and rising liv-
ing standards for the first time in a generation, the Ukrainian
public seemed prone to embrace Aslund’s rhetoric equating oli-
garchs with economic development. Amid calls for the govern-
ment to make use of the oligarchs’ ‘services and advice’ by includ-
ing them in a concerted effort of ‘economic planning’, even in
Kyiv assessments made in democratic circles of the role of big
business figures in society remained, at best, ambivalent.4>
Ukrainian commentators appeared torn between the urge to
denounce past injustices committed by the oligarchs and grati-
tude towards a seemingly politically engaged entrepreneurial
class, responsible for promoting the country’s economic growth.

One commentator summed up this paradoxical situation as fol-
lows: ‘Having got access to the shadow sphere of distribution of
capital without any preliminary training these people [the oli-
garchs] (for the most part) grew into talented businessmen, who, in
fact, made their fortunes through robbing the country and society.
There are millionaires and multi-millionaires in Ukraine; now they
provide workplaces for Ukrainian citizens at their enterprises.
These people have also got power: the legislative, executive and
presidential power. Once they had gained it, most of them turned
out to be unable to formulate what the national interestis, what the
state interest is and what public interest s. (...) Yet, due to the oper-
ation of their businesses and enterprises we can eat outin cafésand
restaurants, we can buy apartments and high- quality locally-pro-
duced foods, we obtain quality service at dry-cleaner’s and do not
go around all dressed in the same clothes anymore. This country
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survives in many respects due to private businesses. Yet the paradox
is thatit still survives despite the fact that the owners of businesses,
whose goods and services we consume, are sitting in the councils
and governments at all levels and are thus impeding the develop-
ment of the country.’#6 From this perspective, the oligarchs’ quest
for social legitimisation seemed, therefore, successful. Despite evi-
dent contradictions, in terms of public opinion their reputations
hadbeen,byand large, restored aslaw-abiding, socially committed,
patriotically-minded Ukrainian citizens.#”

Primary consumers of globalisation. After the years of double-
digit negative growth that had followed the collapse of the Soviet
Union, the Ukrainian economy started experiencing a positive
trend at the turn of the new millennium. A positive but
ephemeral conjuncture of increased foreign demand for major
Ukrainian exports, i.e. metals, chemicals and machinery (+11%
nominal growth in 2006 in comparison to a 5% decline in 2005),
together with rising household consumption (+18% in 2006 in
comparison to 2005) was responsible for the 7.1% GDP year-on-
year growth recorded in 2006. Positive indicators had been regis-
tered already in 2001 (+9.2%), 2003 (+9.6) and 2004 (+12.1%).48

In 2006, natural gas price hikes and political instability after
the March parliamentary elections failed to impact negatively on
the economy,ashadin fact been expected. A joke circulated in Kyiv
that the Ukrainian economy performed better when feuding polit-
ical forces turned their attention away from economic planning.

Cheaper production costs (related to lower raw material prices
and labour costs) had up to then proved the main source of com-
petitive advantage for Ukrainian industry on the world markets.
Significantly, the metallurgical sector, 80% of whose production
was export-oriented, played a crucial role in the country’s eco-
nomic renaissance, accounting for 41% of its 2005 exports (see
table 4 at the end of this chapter).

However, based primarily on the export of raw materials,
endowed with obsolete Soviet-era technology and dependent on
massive energy consumption, Ukrainian industry appeared fated
to collapse if radical transformations were not introduced
swiftly. That this pattern of development was unsustainable in
the long term was evident to many, including big business fig-
ures, many of whom owed their own wealth to metal and metal-
lurgy exports (see tables 2 and 3 at the end of this chapter).
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In addition to the unstable perspectives of long-term growth,
the oligarchs’ wealth risked being adversely affected also by dif-
ferent conditions in relation to ownership distribution. After a
phase of capital primary accumulation during the Kuchma years,
the Ukrainian private sector was, in the aftermath of the Orange
Revolution, essentially formed. Having seen the Orange leader-
ship abdicate from any attempt at property redistribution and
with all major privatisation opportunities exhausted, oligarchs
were now fighting over the ownership of individual plants, either
in court or through hostile takeovers.

With the dizzy business opportunities of the 1990s rapidly fad-
ing and the clear understanding that the legendary 700-800%
annual revenues allowed by the unregulated and corrupt post-
Soviet environment could no longer be replicated, leading busi-
ness representatives inaugurated a two-pronged expansion strat-
egy. They moved firstly towards the acquisition of assets abroad
and, secondly, towards the capitalisation of their companies on
international stock markets as channels through which to trans-
form what economists defined as their companies’ ‘quality of
growth.49

Experts were indeed advising that, in order to maintain the
economy’s positive results, a shift had to take place from an
extensive to an intensive model of development, i.e. from a model
based on the exploitation of natural resources, to a model where
technology and capital investment would lead to the production
ofadded value goods;in other words, ‘froma Soviet toa European
model of development.’50

First among the leading Ukrainian business representatives,
Rinat Akhmetov had had his eyes riveted on the global financial
markets even before the Orange Revolution. In an attempt to
increase shareholder value and market capitalisation, his compa-
nies had been gradually introducing international accounting
standards. Foreign managers had been hired. Improving on
transparency and corporate governance had become System Cap-
ital Management’s (SCM) stated objectives within a wider per-
spective aimingat creating ‘the most effective managementstruc-
ture for our business.” SCM representatives were confident that
the group would be listed on foreign stock exchanges within one
year.>1 International capital markets were increasingly seen by a
number of Ukrainian companies as the main source of finance for
the gradual perestroika they had already started. Transparency and
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international credibility were seen as vital for this purpose. In a
Financial Times interview, Finansy i Kredit owner Kostyantin Zhe-
vago explained: ‘Our goal is to look like any other company listed
in the US or the UK. We understand we need to move fast and effi-
ciently to remain competitive.”52 A number of medium-sized
companies had already listed shares on the London Stock
Exchange, while otherlarge companies had established a partner-
ship with international financial organisations, like the EBRD
and the Japanese Bank for International Co-operation, willing to
fund their modernisation efforts.>3 Acquisition of assets on for-
eign markets was the other element in the oligarchs’ expansion
strategy. Because of its growing engagement on the European
markets, the Industrial Union of Donbass (IUD) was seen by
some as the most powerful ‘agent for Europeanisation’ within
Ukrainian economic and political circles.># After its $468 million
acquisition of the Huta Czestochova steel mill in Poland, in 2007
IUD was preparing to participate in a bid for the privatisation of
the Polish state energy company Elsen, originally part of the Huta
Czestochova group.5 IUD Polish subsidiary, IUD Polska also
revealed plans to acquire majority shares in the state-owned
Gdansk Shipyards (3,000 employers) and Gdynia Shipyards
(6,000 employees). While negotiations were still ongoing, IUD
was viewed by its Polish counterparts as the most promising
investor, given the Ukrainian group’s capacity to secure stable
rolled steel provisions from its Huta Czestochova mill.>6 TUD
also had interests in Hungary, where ithad acquired the Dunaferr
mill.>” Ukrainian companies abroad also proved active in the
banking sector. In 2007, the Privat group opened a branch of its
Privatbank in Lisbon, to service the large Ukrainian immigrant
community in Portugal 58 A number of Ukrainian banks had also
opened their representative offices abroad (rather than fully-
fledged branches, a more complex administrative operation):
VABank and Nadra in Budapest, Ukreximbank in New York and
London, Forum in Prague, First Ukrainian International Bank in
London and Moscow.>?

Although strongly motivated by ambitious plans for business
expansion, Ukrainian oligarchs’ quest for Western markets was
not prompted by exclusively economic reasons. Opening up
Ukraine to the international community was an integral part of
the oligarchs’ efforts to acquire social legitimisation and business
consolidation, as they needed, in the cynical words of a Ukrainian
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commentator, a ‘global environment’ on which to spend the
money they had earned in the previous decade.6® Promoting
Ukraine’s membership in the EU and widening Ukraine’s invest-
ment opportunities on the world market became intertwined
(although not unanimously advocated) themes in the discourse
of big business representatives.

Viktor Pinchuk’s creation, the Yalta European Strategy (YES),
proved an important instrument in an approach that YES Direc-
tor Inna Pidluska defined as ‘soft integration.’6’ Employing cul-
ture as the medium to create a more favourable environment for
Ukraine’s integration into the EU, Pinchuk’s foundation focused
on raising Ukraine’s profile, both among the EU general public
and the EU political and economic elites. A 2005 YES-promoted
survey branded Ukraine ‘number one favourite candidate to
accession in all European countries’. With as many as 51% of the
Europeans interviewed in the poll declaring themselves to be in
favour of Ukraine joining the European Union, the message sent
by the YES leadership was that the idea of Ukraine as a potential
member of the EU was becoming increasingly entrenched within
the EU public. Any opposition raised by EU policy-makers
amounted, therefore, to political speculation and did not reflect
the majority will of the European people.6? In its Agenda 2020,
YES called unequivocally for Ukraine’s membership in the EU by
2020. The document stated: ‘Ukraine’s future lies firmly in the
European Union. The country’s tradition has been a profoundly
European one. Its history is rich on the one hand and difficult on
the other. The people of Ukraine cannot be held to account for
everything they had to endure in the past. All the more reason for
Europe to respect and honour the achievements of the Ukrainian
people. Their aspirations should be treated as a voice in favour of
a stronger and more active European Union’.63 More YES initia-
tives targeted political and economic decision-making circles.
Since the appearance of the newly elected President Yushchenko
at the 2005 Davos World Economic Forum, Ukraine-related
events have become something of a tradition at the Swiss resort,
serving to promote Ukraine’s image and attract world leaders’
attention to issues important for the country’s development. In
2007, Pinchuk treated the more than 300 prestigious guests who
attended the YES-sponsored luncheon-conference ‘Where is
Ukraine Heading?’ to Ukrainian traditional dishes like borsch
and cherry dumplings. During the event, to an audience includ-
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ing Latvian President Vaira Vike-Freiberga, EU Enlargement
Commissioner Olli Rehn and former Polish President Alexander
Kwasniewski, Prime Minister Yanukovich admitted: ‘The mod-
ernisation of the Ukrainian economy is impossible without its
integration into the world economic system.’64

Because of their increasing attraction towards the interna-
tional arena and their interest in seeing Ukraine as a fully-fledged
member of the international community, oligarchs came to be
seen as ‘primary consumers of globalisation’, the most powerful
force capable of propelling Ukraine onto the world scene.6>

Theidea of Europe. The growing drive towards Western markets
and international trade institutions was not, however, a unani-
mous and generalised tendency among Ukrainian businesses.
Stereotypes and prejudices regarding trade relations with the
West and with Russia still prevailed. This was especially true in a
situation in which entire industrial sectors were surviving thanks
to generous government handouts and felt, therefore, too vulner-
able to face international competition.

Research conducted by a Ukrainian think tank highlighted
misgivings and conflicting attitudes among different business
sectors as regards support for Ukrainian bid for membership of
the WTO and prospects for a still-to-come Free Trade Area with
the EU. Well aware that formal membership of trading organisa-
tions would bring down quotas for Ukrainian products and thus
enhance their industrial potential, sectors drawing heavily on
export, like metallurgy or chemicals, lobbied actively for
Ukraine’s integration into the world markets.66

At the other end of the spectrum, however, the need to at best
reform and at worst abolish the system of state subsidies, as a pre-
condition to WTO and EU membership, coupled with the
expected requirement that Ukraine adopt costly EU and interna-
tional standards, provoked substantial concern within the least
technologically advanced sectors (i.e. agriculture, transport,
some companies engaged in machine building). Protectionism
designed to keep potentially powerful foreign competitors out of
the Ukrainian markets appeared as an attractive life-saving
option also for sectors that were going through a phase of consol-
idation (i.e. banking and finance).67

In business circles, the idea of Europe was, however, generally
positively received. The EU was associated with increased effi-
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ciency, more advanced technology and higher legal and produc-
tion standards. Itis better to make your money with the Russians
and to protectit with the Europeans’, an oligarch was anecdotally
quoted as saying.68 Asan economic commentator putit, the ques-
tion both for the political and the economic elite was no longer
‘where to go?’ but ‘how to get there?’.6?

The EU was seen as offering potentially vast opportunities,
but with no clear membership or association perspective in sight,
Brussels appeared as a distant dream. Ukrainian analysts saw the
government’s efforts to keep the question of bilateral relations
high on the EU agenda as unilateral (‘You look like an idiot if you
try to “approximate” with somebody who does not want to be
“approximated” with you’, one bitterly concluded) and were con-
cerned that EU internal protectionism would either hamper
trade opportunities for Ukrainian business or relegate Ukrainian
companies to the subordinate role of subcontractors on the
European markets.”0

Although positive, the idea of Europe was also a rather indis-
tinct one. The political elite had emphatically embraced a pro-
European rhetoric, but observers doubted that they fully under-
stood and were ready to implement the obligations deriving
from a closer association with the EU. Many were convinced that
political statements served exclusively a short-term opportunis-
tic purpose and would be unlikely to go beyond a declaratory
stage. ‘Fantasy’ and ‘illusion’ were the words most commonly
used by Ukrainian commentators when referring to their gov-
ernment’s promises to work towards the introduction of Euro-
pean standards in Ukraine.”? EU officials characterised the
Ukrainian elite’s attitude towards EU integration as aimed at
getting the ‘best of both worlds’, selectively emphasising their
rights to trade preferences, while overlooking their commit-
ments towards the consolidation of democratic practices and
rule of law.72

Also in business terms, there was some concern that the intro-
duction of costly European standards (for example as far as
employees’ social security was concerned) would require radical
transformations in the ordinary practices of many Ukrainian
enterprises, thus running the risk of undermining their exports’
competitively low prices.”3

While striving towards an ideal that they could possibly not
afford, did not fully understand and of the value of whose imple-
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mentation they were not entirely convinced, the Ukrainian elite
was affected by whatan opposition MP defined as ‘political schiz-
ophrenia’: ‘“They aspire towards EU standards, but they still live in
an Asian satrapy’.”4

Interestingly, the whole issue of NATO accession had been
kept skilfully dormant in the pro-Western rhetoric of Ukrainian
oligarchs. Aware that any reference to the North-Atlantic alliance
might provoke negative reactions among a more naturally Russ-
ian-leaning public in the Eastern regions, business representa-
tives appeared particularly careful to avoid this slippery slope. At
the political level, since his appointment and most likely follow-
ing Russian advice, Prime Minister Yanukovich had successfully
decoupled the issue of NATO membership from EU integration.
Soviet stereotypes regarding NATO still prevailed in Ukraine and
the Ukrainian public had consistently expressed their opposition
to possible membership. According to a December 2006 survey,
45% of Ukrainians were categorically against membership, with
opposition characteristically concentrated in the Russian-speak-
ing Crimea and Donetsk regions (74.4%).75

Russia’s shadow

If the EU was a remote dream, Russia was, in stark contrast, an
immediate, short-term reality. Still the number one trading part-
ner for Ukraine (see table S at the end of this chapter), Russia rep-
resented an important point of reference also in terms of business
perspectives. In their strategy of expansion, Ukrainian companies
showed that they were ready to seize any opportunity at hand,
willing to move, as one Ukrainian economist put it, ‘everywhere
markets are.’76

In February 2007, news circulated of a merger between Serhii
Taruta’s IUD and the Russian Metalloinvest, owned by Alisher
Usman. With a capitalisation of about $20 billion, the project
would create one of the largest and most competitive steel groups
in the world, producing an estimated 20 million tons a year. The
2005 merger of Mittal and Arcelor, which together controlled
10% of the world steel market, had convinced Russian and
Ukrainian producers that joining forces would be the only way to
stave off foreign competition and strengthen their already signif-
icant presence on the world markets. As a result of the merger,
branded the ‘marriage of oligarchs’ by the Ukrainian press, the
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Ukrainians would gain access to cheap raw materials, while the
Russians would gain privileged access to European markets,
through IUD’s Polish and Hungarian subsidiaries. IUD had been
locked for some time in disputes with its Ukrainian competitors
over the prices of raw materials, finally resulting in IUD buying
cheaper metal from Brazil rather than from neighbouring
Ukrainian companies. The operation with Metalloinvest would
solve IUD’s problems of supply, but, at the same time, it would
bring Usman’s long-term ambition to establish ‘an Eurasian
group joining together the largest metal producers in Ukraine,
Russia and Kazakhstan’ one step closer.”” For Ukrainian compa-
nies, doing business with Russia was an easy option. Geographi-
cal proximity, the use of Russian as the region’s lingua franca, a
common historical past and shared economic habits established
during the Soviet period made this relationship comfortable;
‘like doing business with your brother’, as one Ukrainian analyst
summarised it.”8 However, similar foreign trade structures and
overlapping industrial potential made Russia and Ukraine more
likely competitors than allies on the world markets (significantly,
Russian metallurgy was also heavily export-oriented).

Russian industry’s reliance on obsolete technology and the rel-
atively wide availability of raw materials promised Ukrainian busi-
ness a temporary respite against the urgency of industrial restruc-
turing. However, failing to produce state-of-the-art-technology,
the Russian model of extensive economic development provided
no incentive or instruments for Ukraine to catch up with the
ongoing world-wide technological revolution.”® Vague possibili-
ties of largely profitable but unclearly regulated business deals
(especially projects of co-operation for the exploitation and com-
mercialisation of energy resources from the Far East of Russia)
appeared as the swan song of post-Soviet ‘wild capitalism’, a style
of doing business that, Ukrainians realised, would disappear in a
structured and regulated economic environment.

In Kyiv, the feeling was widespread that, apart from these sorts
of deals and a vast consumer market for Ukrainian agricultural
products, Russia had little to offer: the type of cooperation it pro-
posed had a temporary rather than long-lasting character and
above all it was clear that whatever it was prepared to trade would
involve a political price.

With estimated capital resources several times greater than
that of the Ukrainian oligarchs, the presence of Russian business

77

77. Aleksander Paskhover,
‘Svadba Oligarkhov’, Korrespon-
dent, 24 February 2007, pp. 18-
22.

78. Author’s interview, Kyiv,
14 February 2007.

79. For an opposing view, point-
ing at information technology as
one of the core factors in Russia’
economic growth see Andrei P.
Tsygankov, ‘Projecting Confi-
dence, not Fear: Russia’s Post-Im-
perial Assertiveness’, Orbis, Fall
2006, pp. 667-90.



Awindow to the world? Oligarchs and foreign policy in Ukraine

80. According to the paper Fi-
nansy, the richest man in Ukraine,
Rinat Akhmetov, was three times
poorer than the richest man in
Russia, Oleg Daripaska: http://
gazeta.delo.ua/?date=2007-02-
13&id=20024. Russian corpora-
tions are world class in terms of
size; in several industries, includ-
ing energy metals and chemicals,
Russian companies compete for
places in the world top 10.

81.Onthelatestscandalona pos-
sible Ukrainian-Russian energy
consortium and consequent last-
minute legislation to prevent
strategic assets to be sold off to
Russia without consent of the
main political institutions, see An-
drei Eremenko, ‘Zakon ‘O Trube’:
kak zalatats’ dyry’, Zerkalo Nedeli
on the web, no. 5, 10-16 February
2007.

82. Reversing thisargument, Dim-
itrii Trenin argues interestingly
that Russian foreign policy deci-
sions are instead dictated by pri-
vate and corporate decisions.
Dimitrii Trenin, ‘Russia Redefines
Itself and its Relations with the
West’, The Washington Quarterly,
Spring 2007, 30:2, pp 95-105.
Daniel Treisman has forged the ex-
pression ‘silovarchs’ to charac-
terisea new business eliteemerged
from the network of security serv-
icesand law enforcementveterans
(the so-called siloviky) during the
Putin years. Daniel. Treisman,
‘Putin’s Silovarchs’, Orbis, Winter
2007, pp. 141-53.

83. For more details on the
pipelines moratorium, see Kate-
rina Panova and Andrei Smirnov,
‘Zheleznaya khvatka’, Korrespon-
dent, 22 June 2006, pp. 36-37.

84. Although counterintuitive,
given President Kuchma’s vocal
support for SES and his enthusias-
tic signature of the SES founding
agreement in the autumn 2003,
this interpretation is widespread
in Kyiv political circles. A demon-
stration of its credibility lies in the
fact that, despite Russian at-
tempts to depict the SES as an
emerging EU-like structure, very
little of what has been proposed
has actually been translated into
agreements and very little of what
is contained in those agreements
has been eventuallyimplemented.
Author’s interviews, Kyiv, 15 Feb-
ruary 2007.

78

in Ukraine was perceived as a real threat to Ukrainian companies,
because of their aggressiveness and rapaciousness, determina-
tion and capability to seize control of the most attractive Ukrain-
ian assets.80 Ukraine’s energy pipelines, for example, had con-
stantly been coveted by Russia since the collapse of the Soviet
Union. Fearing that losing control over some of the country’s
strategic assets would endanger Ukraine’s security and sover-
eignty, Ukrainian nationalists had rejected several attempts made
with the Kremlin’s political support and the connivance of some
Ukrainian political and economic forces to establish a joint Russ-
ian-Ukrainian consortium to oversee the management of the
pipeline network.81

In addition to Russian companies, Ukrainians were concerned
about the Russian authorities’ direct management and political
use of economic affairs.82 Moscow’s wrangling even with faithful
Belarus over gas prices had dispelled illusions that political loyalty
would be rewarded with preferential energy rates. On the contrary,
with a Russian ban on Ukrainian agricultural products pending
and an attempted moratorium on the import of Ukrainian pipes
(unsuitable for import because allegedly containing radioactive
material, when the metal used for its production was in fact
imported from Russia), Ukrainians experienced at first hand
Moscow’s tendency to use trade wars as an instrument of political
pressure.83

Through economic leverage on so many different levels,
Moscow had been striving to keep Kyiv in its political orbit, pre-
venting it from shifting West through earlier accession to member-
ship of the WTO, tighter association with the EU (even in the form
of a free trade area) or even NATO accession. Co-operation within
the four-sided Single Economic Space (SES), comprising Russia,
Ukraine, Belarus and Kazakhstan, had been presented as an alter-
native to other international forms of economic co-operation.

Since the Kuchma years, Ukrainian political elites had skil-
fully played the perspective of SES membership as a way to secure
Russian political support. While pledging loyalty towards the
organisation, they had in fact systematically obstructed the prac-
tical implementation of agreements that, it was felt, risked
diminishing Ukraine’s sovereignty. By applying this ambiguous
approach, Ukraine had undermined effective establishment of
the SES, thus performing what a Ukrainian MP called a tikhii sab-
otazh (quiet sabotage).84
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The Ukrainian position that integration in the SES would fol-
low, not precede, the creation of a Free Trade Area with the EU
and would not go as far as the establishment of a customs union
was dictated by two important considerations, significantly
shared both within Ukrainian political and economic circles,
including that of Prime Minister Yanukovich.85 Firstly, thata free
trade area between Russia and Ukraine already existed on paper,
butits practical functioning had thus far been obstructed by Rus-
sia’s political use of trade disputes. Secondly, that setting up a
customs union with Russia, Belarus and Kazakhstan would pre-
vent the establishment of a customs union with the EU, which
required trade concessions to be negotiated individually with sin-
gle countries rather than the whole bloc.86 Seen more as a politi-
cal than as an economic project, the SES had failed to capture the
economic elite’s imagination.

On this complex chessboard of intertwining economic and
political interests, the Ukrainian oligarchs played an ambivalent
game. A journalist who interviewed several big business figures
characterised them as ‘split personalities’, looking East or West,
speaking Russian or English, acting aggressively oramiablyaccord-
ing to the business opportunities they had set their eyes on.87

Inclined to grab any possible short-term benefit deriving from
the legendary economic deals the Russians could propose, most
of them were, however, aware of the potential political costs that
this closer interaction might involve. They were thus set to pre-
vent Russians from irreversibly penetrating the fabric of the
Ukrainian economy. Fearingbutadmiring their Russian counter-
parts, Ukrainian oligarchs thought they could outwit them or
come to an agreement with them to extract the best possible deals
for their own companies. Rinat Akhmetov’s unconfirmed energy
arrangement with Gazprom for the provision of 2 billion cubic
metres of gas over a 5-year period at privately negotiated prices
vividly illustrates this attitude.88

However, as close as they were and attracted as they might have
felt towards Russian business, they were particularly wary of the
risks that a closer interaction with Moscow might involve. If in
theyears following the end of the Soviet Union the Ukrainian eco-
nomic elite might have perceived itself as naturally inclined
towards Russia, in 2007 Ukrainian oligarchs’ absolute priority
was to preserve their independence while, at a the same time,
enhancing their business profits. Confident that in Brussels’
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85. Although confirmed by Prime
Minister Yanukovich during his
visit to Brussels in September
2006, the position found some
considerable opposition within
the government, for example by
Deputy Prime Minister Azarov.
Author’sinterview, Kyiv, 15 Febru-
ary 2007.

86. European Commission, ‘Re-
actions to Draft Agreement estab-
lishing a Single Economic Space
by Russia, Ukraine, Belarus and
Kazakhstan’, Information to the
Press circulated by the Delegation
of the European Commission to
Ukraine on 17 September 2003.

87. Author’s interview, 6 Novem-
ber2006.

88. In early 2007, Metinvest, part
of the SCM group, was granted a
licence allowing it direct access to
foreign energy markets. The li-
cence gave Metinvest the possibil-
ity to buy 2 billion cubic metres of
gas for a 5 year period at a set
price, on either the Ukrainian or
foreign markets, by-passing the
intermediation of the highly con-
tested Swiss-registered Rosukren-
ergo. Metinvest would then dis-
tribute the Russian gas to other
SCM companies. The Ukrainian
media speculated that 500 such li-
cences had already been awarded,
but besides Akhmetov’s SCM, no
company had the political weight
to hold direct negotiations with
Gazprom and the Kremlin to
make the licence effective. Alek-
sander Paskhover and Andrei.
Smirnov, ‘Pryamo v gaz, Korre-
spondent, 16 September 2006,
pp. 22-24.
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rather than Moscow’s shadow they would be in a better position
to maintain control over their country’s economic wealth and
promote their companies’ growth, they became, in the words of a
Ukrainian commentator, ‘instinctively European.’® As an MP
concluded, the EU offered them a ‘better krysha’ (roof or protec-
tion) than Russia.?0

Conclusion

The Orange Revolution and its aftermath have produced a sea-
change in the oligarchs’ perception of time and space. Up until
the end of the Kuchma presidency, the 2004 presidential elec-
tions represented their ‘end of history’ timeframe, marking the
potential loss of their power and property. Yet, elections came
and went and the oligarchs realised that, having survived the
stormy days of the leadership change, their empires were there to
stay and they themselves had a personal stake in the future of
Ukraine.

During the Kuchma years, precariousness had been the name
of the game, and exporting capital abroad the instinctive reaction
to domestic instability. However, in a situation in which their
ownership rights became recognised, oligarchs started to connect
their personal success to their own country’s success, aware that
Ukraine’s rating on the international markets would clearly
affect the value of their own assets. For the first time since inde-
pendence, the oligarchs’ pragmatic and individual interests thus
came to coincide with their country’s interests.

In this perspective and against the background of a generally
unstable and rhetoric-prone domestic political environment,
Ukrainian bigbusinessmen came to play a pivotal role in promot-
ing their country’s integration into the international community
and adoption of international standards. The intrinsically selfish
objectives of increasing their own assets’ value at home while
expanding their business opportunities abroad came to serveasa
powerful catalystin asituation characterised by alack of concrete
membership perspectives emanating from the EU side and weak
political will on the side of the Ukrainian leadership.

Operating as a bridge over the gap created by political con-
straints, oligarchs could thus provide a valuable contributionina
medium-term process, leading Ukraine towards economic devel-
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opment, technological modernisation, improved living stan-
dards for the population and consolidated democratic practices.

However, two important issues remain to be addressed in this
seemingly optimistic scenario. Firstly, the economic elite in
Ukraine (and especially its top ranks, i.e. the oligarchs) are not a
cohesive group. Active support for integration in the interna-
tional community is not generalised within business circles and
individual interests still prevail.

Not only mistrust and apprehension of the world market, but
the specific preferences of big businessmen who are close to or
form part of the country’s political leadership (both within Prime
Minister Yanukovich’s and President Yushchenko’s circles) might
derail western-oriented efforts to the advantage of tighter bonds
with Russia. As long as Russia views Ukraine as the main battle-
field in its zero-sum geostrategic game with the West, Ukrainian
business representatives are likely to become Russia’s willing
instruments in this confrontation. The murky deals concluded
around energyissues with Russiaarea clear illustration of this risk.

Moreover, the oligarchs’ drive towards Western business stan-
dards is not an automatic guarantee of their democratic creden-
tials. Business figures like Viktor Pinchuk and Rinat Akhmetov
clearly enjoy wider international exposure than a number of top-
ranking political figures. As a result, they are set to become the
main instigators in the adoption of internationally-accepted
business practices. However, the question as to whether they
could also serve as instruments for the consolidation of political
democracy in Ukraine rests on a knife edge.

International experience also in the so-called second and third
waves of democratisations in Latin America and Southern
Europe in the 1970s and 1980s testifies to the important role
played by some of these countries’ economic elites in the
processes of political transition from authoritarian to demo-
cratic regimes.?’ However, examples also abound of countries
characterised by positive economic growth, a stable political and
economic environment, with oligarchs in power and no substan-
tial democracy - Russia under Putin being one of them. In other
words, striving towards economic growth does not necessarily
resultin a transition towards fully democratic institutions.??

From this point of view, it is legitimate to wonder whether the
continued presence and influence of the oligarchs in the Ukrain-
ian political system might be conducive to a return to forms of
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91. See, for example Guillermo
O’Donnell etal. (eds.), ‘Entrepre-
neurs and the Transition Process:
The Brazilian Case’, in Transitions
from Authoritarian Rule. Comparative
Perspectives (Baltimore: The Johns
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Ukrainska Pravda website, 3 April
2007.
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what Celeste Wallander defines as ‘patrimonial authoritarian-
ism’.93 During his first year in office, Prime Minister Yanukovich
has demonstrated a remarkable tendency to secure tight control
over all structures of power, reducing other institutions (like the
Presidency) to almost political irrelevance.

The influence of big business representatives on this process
has appeared scattered and ambiguous, pointing to business
leaders’ concern that instability might undermine the ‘country’s
image on the international scene’ and economic growth.?4 How-
ever, while oligarchs have appeared to be more inclined towards
forms of corporative democracy, where risks of instability and
political challenges are effectively minimised, they have also
demonstrated their determination to keep in check the state’s
role in the management of the economy.?> This has helped guar-
antee a degree of economic pluralism and independence of the
economic spheres vis-d-vis political decision-making and has pre-
cluded possibilities for the creation of a Putin-like political sys-
tem in Ukraine.

Undeniably, the central question in political-business rela-
tions in Ukraine remains the need to restore a degree of ‘normal-
ity’ in the balance of power between the two spheres of interests;
in other words, the need to create a situation within which eco-
nomic representatives lobby for their own sectoral and individual
interests through transparent and institutionalised mechanisms
rather than impose backstage decisions that risk having an
adverse effect on the interests of society at large.

The international community, primarily the EU and
Ukraine’s individual partner countries, already provide impor-
tant support in this direction through mechanisms aimed at
helping introduce and consolidate democratic governance and
internationally-accepted business practices (e.g. the EU ENP
Action Plan). However, increased efforts by the international
community towards liberal engagement with business circles in
Ukraine, exposing members of the economic elite to what Celeste
Wallander calls ‘the liberalising effects of marketisation, compe-
tition and diversification of interests and social power’ may con-
tribute to this process towards ‘normality’.96
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Table 1:

Main business affiliations within the parliamentary factions in the

Verkhovna Rada elected in March 2006

Party Main figure Holding/major Sectors Main
company political/business
connections
PARTY OF Rinat System Capital Industry Allegedly the main
REGIONS Akhmetov Management (90% of | and financial supporter of
shares belonging to metallurgy | Yanukovich’s 2006
Akhmetov, 10% to his | (steel) presidential campaign.
wife), market value One of the 4 leading
$12.144 billion figures in the party, Boris
Kolesnikov (MP and
former head of Donetsk
regional Council) and
Vladimir Kozak (head of
Ukrainian Railways) are
considered among his
closest allies in
Parliament
Viktor No major business Banking, Proximity to PM
Yanukovich jr, | companies, but control | media, Yanukovich is
Taras over a number of local | energy considered the group’s
Chornovil, enterprises primary asset
Raisa
Bohatyreva
Andrei Kluyev | Ukrpodshipnik Light Efim Zvyagil’skii (former
(DPM in metallurgy | PM and current MP);
charge of Vladimir Rybak (DPM),
energy issues) Vladimir Logvinenko
and Sergei (Donetsk regional
Kluyev governor)
BLOCYULIA | Yulia Personal wealth Energy (oil | Kolomoitskii of the
TYMOSHENKo | Tymoshenko | estimated in the region | and gas), group Privat is rumoured
of $1 billion connections | to have sponsored her
with gas campaign
dealers;
agriculture
Buryak The Buryaks own Banking Some connections with
brothers and Brokbusiness bank, and Akhmetov
Kostantin Zhevago owns the metallurgy
Zhevago group ‘Finansy i
kredit’
Aleksander Monopolist in rail Transport Connected with the
Edin transportation circle of previous
(estimated 70% of all transport minister Kirpa
rail transit in Ukraine)
Teriela Ukravto, AvtoZAZ Car
Vakadze industry
Tosif Vinsky Personal wealth Previous member of the
estimated at $200 Socialist Party, allegedly
million used to control all the
party’s financial flows
Bohdan Food Edina Ukraina founding
Hubskii industry member

Source: ‘Dengi Dvigatel’ Politiki’, material published by the Kyiv Gorshenin Institute of Managementand
the International Institute of Political Expertise in Moscow on 2 February 2007. Available at:
http://www.kipu.com.ua/Articles/2007.02/23_money.html.
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Table 2:

The 15 richest Ukrainians

RANKING

NAME

MAIN BUSINESS

VALUE

RINAT AKMETOV

Energy, food &
beverage industry,
machine building,
metallurgy and coal
industries, sports and
telecommunications

$11.8 billion

VIKTOR PINCHUK

Media, pipe
manufacturing

$3.7 billion

IHOR KOLOMOJSKY

Banking, ferroalloy
and ore industry, oil
production and
refining

$2.8 billion

HENNADY BOGOLUBOV

Banking, ferroalloy
and ore industry, oil
production and
refining

$2.4 billion

KONSTANTIN ZHEVAGO

Banking, iron ore
industry, truck
manufacturing

$1.9 billion

SERHIY TARUTA

Metallurgical industry

$1.7 billion

N

VITALIY HAYDUK

Metallurgical industry

$1.7 billion

DMYTRO FIRTASH

Natural gas
production,
transportation,
chemical industry

$1.4 billion

OLEKSIY MARTYNOV

Banking, ferroalloy
and ore industry, oil
production and
refining

$1.4 billion

10

VALERIY KHOROSHKOVSKY

Media, metallurgy

$930 million

11

VOLODYMYR MATVIENKO

Banking $890 million

12

VASYL KHMELNYTSKY

Financial services,
utilities, real estate

$729 million

13

OLEKSANDR YAROSLAVSKY

Banking, chemical
industry

$709 million

14

VIKTOR NUSENKIS

Energy, metallurgical
and coal industry

$691 million

15

PETRO POROSHENKO

Confectionary,
automobile industry,
beverages

$505 million

Source: Kyiv Post, Special Insert, 29 June 2006.
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Table 3:

The Forbes Magazine’s 7 world-ranking Ukrainian billionaires

WORLD
RANKING

NAME

ESTIMATED
‘WEALTH
(INBN $)

SECTOR

POLITICAL
CONNECTIONS

214

Rinat Akhmetov

Metallurgy,
primarily steel

MP for the Party
of Regions, one
of the 4 leading
figures in the

party

323

Viktor Pinchuk

2.8

Metallurgy

Son-in-law of
former President
Kuchma

488

Serhii Taruta

Metallurgy

Former Deputy
Chairman of his
Industrial Union
of Donbass,
Oleksander
Chaly is Deputy
Head of
President
Yushchenko’s
Secretariat

488

Vitalii Haiduk

Metallurgy

Co-owner of
Industrial Union
of Donbass, he
was from Sept
2006 to May
2007 Head of the
President
Yushchenko-
appointed
Security and
Defence Council

788

Thor Kolomoysky

Banking

Rumoured to
have financed
Yulia
Tymoshenko’s
campaign,
allegedly close
also to Nasha
Ukraina

799

Hennadii
Boholyubov

Banking

Co-owner of
Kolomoisky’s
group ‘Privat’

891

Kostyantin
Zhevago

Banking

MP for the Bloc
of Yulia
Tymoshenko

Source:

Forbes, The World’s Billionnaires, published on 8 March 2007, available at

http://www.forbes.com/lists/2007/10/07billionaires_The-Worlds-Billionaires_CountryOfCiti-

zen_20.html.
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Table 4:
Ukrainian foreign trade in 2005 by product % of total

EXPORT IMPORT

Metals and metallurgy 41 | Minerals 32

Minerals 13.7 | Machinery 17.6
Chemicals 8.7 | Transport 8.9
Machinery 8.3 | Chemicals 8.6
Agricultural products 5 | Metals and metallurgy 6.8
Transport 4.8 | Plastic and plastic products 54
Foodstuffs 3.8 | Foodstuffs 4

Live animals and deriving products | 2.1 | Textiles 3.9
Other 12.6 | Other 12.8

Source: Korrespondent, 18 March 2006, p. 39, quoting Ukrainian State Statistics Department Data.

Table 5:
Ukrainian foreign trade in 2005 by geographical distribution % of total

EXPORT IMPORT

Russia 21.9 Russia 35.5
Turkey 5.9 Germany 9.4
Italy 5.5 Turkmenistan 7.4
Germany 3.8 China 6

Poland 29 Poland 3.9
USA 2.8 Italy 2.9
Belarus 2.6 Belarus 2.6
Egypt 2.3 France 2.2
Others 52.3 Others 31.1

Source: Korrespondent, 18 March 2006, p. 40, quoting Ukrainian State Statistics Department Data.



Ukraine and its relations with the
EU in the context of the European
Neighbourhood Policy

Kataryna Wolczuk

Introduction

The launch of the European Neighbourhood Policy (ENP) coin-
cided with the Orange Revolution in Ukraine. This conjuncture
of events accounts for what has amounted to a fundamental shift
in Ukraine’s policy towards the EU. Until 2004, relations with the
EU were largely perceived as belonging to the domain of foreign
policy and were regarded as of little relevance to domestic politics
and policy-making. Since 2005, however, ‘European integration’
has become a matter of domestic policy-making.

It is thanks to the ENP that the EU stepped in to provide a
more detailed and explicit blueprint for the Ukrainian authori-
ties in the form of the Action Plan (AP). This guidance fell on
more fertile ground than under the Kuchma regime (1994-
2004). The rise to power of new elites with a greater commit-
ment to Europe in the aftermath of the Orange Revolution led
to a swift ‘domestication’ of the EU-defined reform agenda. For
the first time, Ukrainian reform policy followed the guidance of
the EU.

Having said that, the actual impact of the AP on domestic
change has been relatively limited. The reforms envisaged in the
AP pose a formidable challenge for a country that has seen its
state institutions and public standards deteriorate in the decade
and a half since the collapse of the USSR. Democratic achieve-
ments resulting from the Orange Revolution need to be consoli-
dated into the ‘root-and-branch’ reform of the state itself. And
yet, even if the Orange Revolution of late 2004 brought fresh
winds of change, serious efforts at introducing reform foundered
almost immediately in the atmosphere of intensified political
rivalry and heightened political instability in Ukraine.

This has had a profound impact on the implementation of EU
conditionality. Overall ENP has failed to mobilise politicians.
Evrointegratsia (European Integration) has remained an abstract
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1. Since administrative and bu-
reaucratic structures in Ukraine
are still shaped by the Soviet past
and differ significantly from the
Western concept of civil service,
the terms ‘bureaucrats’ and ‘bu-
reaucracy’ are used in this context
throughout this chapter and else-
where in this Chaillot Paper.
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and distant prospect for many of them, and as such incapable of
overriding short-term domestic considerations. Without clear
political leadership on European issues and an effective coordi-
nating mechanism within the government, the implementation
of the AP was effectively conducted by, and left to the discretion
of, middle-level bureaucrats (civil servants).’

Making European integration a pivot of domestic reforms in
Ukraine is hampered by antipathy towards the ENP, at least
among those in Ukraine who actually know anything about it. It
is the absence of the membership perspective that fundamentally
weakens the ENP’s attractiveness in the eyes of pro-European
Ukrainians. This is because the Ukrainian authorities under
Kuchma turned the prospect of membership into a real litmus
test of EU’s genuine interest in Ukraine, and thereby vastly
restricted the mobilising potential of any alternative arrange-
ments. The incentive of inclusion in the internal market - the key
‘carrot’ of the ENP - though generous from the EU’s point of
view, falls short of the expectations of Ukrainian elites and soci-
ety, given already existing expectations.

Nevertheless, despite all these odds, the ENP is making a dif-
ference in Ukraine. With the AP, the EU has provided much-
needed guidelines and a focus for domestic policy-making in
Ukraine. Ukrainians have been keen to seize the opportunity pro-
vided by the AP to prove their ‘Europe-worthiness’. Since the
Orange Revolution, the Ukrainian authorities have embarked on
implementing the challenging economic and political reforms
outlined in the AP in order to achieve their goal - a concrete
prospect of membership. For them, the ENPis not regarded as an
end in itself. Aware of the ‘enlargement fatigue’ prevailing within
the EU, Ukrainian proponents of European integration have
been eager to make the best of - what they regard as - a ‘transi-
tional framework’. By implementing the AP, they intended to
prove Ukraine’s ‘Europe-worthiness’ and move closer towards a
membership perspective.

Given that this perspective is not forthcoming, much depends
on the Enhanced Agreement and its capacity to mobilise the
Ukrainian domestic actors. It needs not only to substantively
clarify and enhance the prospects of Ukraine in comparison to
the Partnership and Cooperation Agreement, but also - through
evolutionary clauses - give recognition to Ukraine’s aspirations
of moving closer to the EU.
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This chapter focuses on the domestic underpinnings and
implications of Ukrainian attitudes and policy towards the EU. It
will seek to shed light on the questions as to why the ENP has had
arelatively limited impact on Ukraine. It will also analyse the mis-
match between what is on offer from the EU and what is needed
in Ukraine.

The chapter consists of two parts. The first part aims to
examine, first, the motivations and expectations of the Ukrain-
ian elites and society in terms of their relations with the EU and,
second, the impact of the ENP on domestic change in Ukraine.
The second part shifts the focus onto the implications for the
EU. It highlights the mismatch between the supply and demand
sides of EU conditionality on the basis of the progress with the
implementation of the AP. In particular, it examines the dis-
crepancy between what the EU provides under the ENP frame-
work and what Ukraine requires in order to turn European inte-
gration into a stronger drive for comprehensive domestic
reforms. The final section will focus on the way forward and,
especially, on the extent to which the new Enhanced Agreement
is likely to frame relations between Ukraine and the EU in a new
and dynamic way.

Ukrainian elites’ and public attitudes towards the EU

Why Europe? Ukraine’s ‘European choice’ prior to 2005

Ukraine presents a whole range of geographical, cultural, histori-
cal, economic and security reasons for wishing to move closer to
the EU. However, until 2004, these aspirations were largely incon-
sequential in terms of domestic developments. This is because of
the combination of a particular national perception of the EU
and specific elites’ interests which confined the pro-European
orientation to the foreign policy domain.

Unlike the case of Russia or Turkey, Ukraine’s geographic
location in Europe is self-evident.? This geographical justifica-
tion has always gone hand-in-hand with historical claims to
Europeanness.3 This is, admittedly, ‘Europeanness seen through
the prism of a cycle of several centuries’.# Ukraine’s historical and
geographical claims to an European identity have underpinned
its demands for inclusion in contemporary Europe, marked by
the borders of the EU. Ukrainians tend to see the EU as a civilisa-
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2. Ukraine’s Europeanness is un-
derlined by the frequent reference
to the fact that the geographical
centre of Europe, marked by the
Vienna Geographic Society in
1911, isin the Transcarpathian re-
gion in western Ukraine. See Judy
Batt, ‘Transcarpathia: Peripheral
Region at the “Centre of Europe””,
inJudy Battand Kataryna Wolczuk
(eds.), Region, State and Identity in
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Frank Cass, 2002), p. 155. How-
ever, several other countries in the
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forward similar claims to being the
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3. This included the often-referred
to fact thatin the eleventh century,
Anna, the daughter of the Kievan-
Rus ruler, Yaroslav the Wise, be-
camethe Queen of France through
marriage to Henri .

4. Catherine Guicherd, ‘The En-
larged EU’s Eastern Border. Inte-
grating Ukraine, Belarus and
Moldova in the European Project’,
SWP-Studie, Stiftung Wissenschaft
und Politik, Berlin, 2002, p. 16.
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tion-based geopolitical entity, a perception shared initially by
most post-communist European countries.

The economic cost-benefit analysis of integration along the
alternative geopolitical vectors - namely, the EU versus the Rus-
sia-dominated Eastern Bloc - however vague and rudimentary,
seems to favour the Western vector over the Eastern one.> The
goal of joining the EU implied a desire to reverse Ukraine’s tech-
nological backwardness and lack of competitiveness by gaining
access to the funds, investments, technologies and assistance that
come with membership of the Union, let alone access to its mar-
kets. Because Russia and other CIS countries remained Ukraine’s
vital trading partners, Ukraine ran the risk of locking itself into
economic and political dependency on the latter without the
prospect of modernising itself (by attracting Western funds,
expertise and foreign investment, and improving the regulatory
environment) and thereby raising living standards.

However, the intertwining of politics and business interests
created strong incentives for maintaining close economic ties
with Russia, often reflecting the specific interests of power elites
in Ukraine (as discussed by Pawel Wolowski in Chapter One).
This was reflected in the so-called multi-vectored foreign policy
conducted under Kuchma (as pointed out by Sabine Fischer in
Chapter Four). As a result, Ukraine entered into a commitment
with different partners without undertaking a transparent and
explicit analysis of the costs and benefits of pursuing integration
along different vectors or even an overall assessment of the com-
patibility of simultaneous integration with the EU and Russia-
centred bloc (cf. the Common Economic Space or CES.%)

With economic issues playing a more ambivalent role, it has
been primarily geopolitical and security considerations that have
since 1991 motivated Ukrainian policy-makers to capitalise on
Ukraine’s European location and to seek membership of Euro-
pean sub-regional and regional institutions, such as the EU and
NATO. The assertion of independence followed by Euro-Atlantic
integration as an inherent foreign policy goal has been largely a
response to Russia’s difficulty accepting Ukraine’s sovereignty,
fuelled by doubts regarding thelegitimacy and viability of an inde-
pendent Ukraine. In particular, since the latter half of the 1990s
Ukraine has put a premium on seeking closer relations with the
EU. Aspirations to EU membership were expressed earlier and
more persistently than aspirations to NATO membership.”
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Until 2004 the overemphasis on geopolitics distorted
Ukraine’s priorities vis-d-vis the EU. Focusing on independence,
the Ukrainian elites cherished the idea that independent
Ukraine’s sheer size and geopolitical significance as a counterbal-
ance to Russia would guarantee it attention from the western
institutions. Indeed, the sporadic increase in US interest in
Ukraine buttressed this conviction and accounted for a sense of
complacency on the part of the Ukrainian elites, stemming from
the assumption that Ukraine was simply ‘too important to fail’.

Due to this fixation with geopolitics, Ukrainian elites were
slow in realising that for the EU, Ukraine’s democratic develop-
ment and economic performance matter far more than its size,
geopolitical location and refusal to re-integrate with Russia.
Because of this under-estimation of the political, legal and eco-
nomic dimensions, Ukraine has paid little attention to the
importance of meeting contractual obligations with the Union,
such as fulfilling the obligations under the Partnership and
Cooperation Agreement (PCA), thereby suffering a considerable
loss of credibility in the EU. The crucial realisation thatits geopo-
litical ‘attractiveness’ - i.e. as a counterbalance to Russia - is far
from sufficient to secure Ukraine’s integration with Europe was
only achieved in the aftermath of the Orange Revolution.

In essence, Ukrainian elites’ incentive for participation in Euro-
pean integration appears similar to that driving post-communist
states’ ‘return to Europe’, namely historical and geographical rea-
sons, as well as the economic and security benefits of membership
of the EU. Ukraine, however, differs from other Central and East
European states in terms of the fact that the latter displayed a
stronger commitment to domestic reforms in order to benefit
from closer integration with the EU and were encouraged by a clear
perspective of enlargement.

From thelate 1990s, the Ukrainian elites expressed the desire to
move closer to Europe and to this end made declarations about
joining the EU. However, the apparent consensus on closer integra-
tion with the EU was accompanied by some dissension on the opti-
mal strategy for pursuing this integration (for example, together
with Russia or not). Nevertheless, the fact that even the hardline
communists, with their pro-Russian foreign policy orientation,
did not object to Ukraine joining the EU, indicates the extent to
which supporting European integration became the accepted wis-
dom, which no mainstream political actor dares to question.
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This is because Ukrainian independence has been firmly envi-
sioned in terms of regaining the balance between the East and
West, as both these geographical and cultural entities have
shaped Ukraine over time, despite the West being more often
than not ‘squeezed out’ by the East, i.e. by Russia’s domination.8
In other words, Ukraine’s independence has been inherently
linked toits assertion of its Europeanness. Despite his coming to
power on a platform of economic pragmatism and pro-Russian
orientation, upon his accession to power in 1994 Kuchma soon
began to draw from the repertoire of ideas elaborated by twenti-
eth century Ukrainian intellectuals about Ukraine’s organic dis-
tinctiveness from Russia.? From this perspective, with innate
Europeanness being a marker of Ukrainian identity, there
appears no viable alternative to proclaiming ‘an entry into
Europe’ (vhid v Evropu) and demanding the EU’s endorsement of
this choice by extending the prospect of membership to Ukraine.

Yet despite defining their country as European, the elites
remained impervious to Europeanisation. While the benefits of
participation in European integration were not lost on the
Ukrainian elites, they were incapable of and/or unwilling to usher
in the reforms in support of these intentions. European integra-
tion was regarded as an exclusively foreign policy matter and
remained essentially insignificant in terms of domestic policy-
making. The interests grouped around the president - which ben-
efited from the control of the executive branch of power - mili-
tated against concerted efforts to implement far-reaching
reforms. So despite making repeated declarations in external
fora, the concrete implications of the ‘European choice’ barely
featured in the domestic political debate, nor did they inform pol-
icy-making in Kyiv.

Symptomatically, none of the political forces (including the
pro-European ones) prior to 2004 believed that the EU has a
strong influence on Ukraine.’0 The EU’s impact on Ukraine’s
domestic politics was perceived as marginal, in contrast to the
influence of the US and Russia.

The Ukrainian political class and European integration since
2005

How has Ukraine’s strategy towards the EU changed since the
Orange Revolution and the launch of the ENP? What are the atti-
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tudes and expectations of the Ukrainian political class vis-d-vis the
EU? How do they view the ENP?

The access to power of new elites had far-reaching effects on
Ukraine’s policy towards the EU. While Kuchma’s regime fol-
lowed ‘integration by declaration’,’? the new political elites,
which came to power in 2005, were energised by the Orange Rev-
olution and keen to distance themselves from the inertia on EU-
related matters that had characterised the Kuchma era. They
declared that a new chapter in Ukraine’s relations with the EU
had opened and promised to close the glaring gap between decla-
rations and domestic policy-making that had been so evident
under Kuchma. Importantly, in their interactions with EU offi-
cials, while continuing to plead for ‘inclusion in Europe’, the
Ukrainian authorities became less reliant on geopolitical
(‘Ukraine as a bulwark against Russia’) and historical arguments
than on evidence of domestic change. This is hardly surprising:
the Orange Revolution provided the Ukrainians with new, bolder
arguments - especially based on democratisation - for inclusion
in Europe, in contrast to much of the Kuchma era. However, it
soon became apparent that while the ‘Orange’ elites proclaimed a
European vocation for Ukraine, they lacked the political machin-
ery and management skills needed to deliver on these declara-
tions. Thus the strong identification they have professed with
Europe has not been backed up by the political will and policy-
making capacity necessary to override domestic opposition to
change. No effective leadership on European issues was evident
during the period when the Orange elites were in power (January
2005-September 2006) or under Yanukovych’s government (Sep-
tember 2006-September 2007).

Despite the realisation that Ukraine’s integration with the
EU hinges on the progress of domestic reforms, new political
dynamics, including renewed political competition as well as
changes in the constitutional framework, made domestic and
foreign policy-making precarious and vulnerable to unexpected
upheavals. So even though it looked as though Ukraine would
put the political instability that characterised it in the Kuchma
years behind it, ‘post-Kuchma Ukraine’ has been anything but
stable in political terms. The profound uncertainty prevailing as
to how political actors operate under the ‘new rules of the game’
has affected all areas of policy-making, including EU-related
matters.
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Even after the ill-conceived constitutional reform enacted in
January 2006, Ukraine remains a semi-presidential republic. The
President retained control over the foreign and defence min-
istries along with other significant appointive powers, but it is
unclear how these ministers are to function in a Cabinet during
cohabitation, i.e. when different political forces control the pres-
idency and the Cabinet. Thus, unless the constitutional frame-
work is thoroughly revised and clarified (as suggested in Chapter
One of thisvolume), institutional rivalry is built into the political
system of Ukraine.

This institutional rivalry has had a direct bearing on foreign
policy-making. Under Kuchma, the President was squarely in
charge of foreign policy-making. However since 2006 there has
been a noticeable ambiguity in foreign policy-making, as Prime
Minister Yanukovych sought to conduct a policy vis-a-vis Russia
and the EU that was independent of that of the President. This
included the pressure put on the foreign minister, Borys Tara-
siuk, to resign from the Yanukovych government, which he
finally did in January 2007, despite being part of the ministerial
cabinetappointed by the president. This created much confusion
and uncertainty as to who was speaking on behalf of Ukraine in
the international arena, including in the context of interactions
with the EU. The Cabinet and the Presidential Secretariat have
been competing for primacy on EU-related matters, further
weakening the overall coordination mechanism.

Nominally, all mainstream political forces favour European
integration. None of the five parties (including the Communist
Party) elected to the 2006 and 2007 parliaments have disputed
this goal by advocating an alternative framework for political
integration.’? But Ukraine’s moves towards European integra-
tion, despite being in principle supported by all the mainstream
political actors, has not helped to overcome conflict and con-
frontation in the domestic sphere.

Ukraine’s political conflicts do not focus on differences over
‘Europe’. Despite a great number of differences between the ‘blue’
and ‘orange’ elites, Yanukovych’s government did not reject the
EU membership objective (in contrast to its attitude to NATO
membership) or radically change the strategy. It merely
announced a more pragmatic approach towards the EU.
Yanukovych implied that without a membership perspective, the
degree of Ukraine’s compliance with the EU-defined norms and
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standards would be based on a cost-benefits analysis. Upon
becoming prime minister in September 2006, Yanukovych
sought to distance himself from the ‘Euroromanticism’ of Presi-
dent Yushchenko and avoided commitments vis-g-vis the EU
other than those already made by the ‘Orange’ governments. This
reflected the fact that the interests of big business represented in
the Party of Regions came once again to play an influential role in
foreign policy. They dictated the focus on more ‘pragmatic’
aspects of cooperation, above all securing access to the European
market through the Free Trade Area, while at the same time not
being against membership of the Union in the long-term per-
spective. This implied a broad continuity with the Kuchma era
and the ‘Orange’ elites. Most importantly, Yanukovych’s govern-
ment has not revoked the ENP AP, thereby extending the political
mandate forits implementation. Despite some wavering, the new
government did not pull out of the customs regime with
Transnistria, despite being pressurised to do so by the business
lobby in the Party of Regions. In practice, however, it paid less
attention to enacting EU conditionality than the ‘Orange’ elites,
despite the latter’s lack of political unity and administrative expe-
rience to implement reforms.

The protracted institutional disarray, the acrimonious dis-
missal of foreign minister Borys Tarasiuk, and the spring 2007
constitutional crisis can only have had a negative impact on
Ukraine’s ability to conduct a clear policy vis-a-vis the EU (let
alone on its image and credibility within the Union).

The Ukrainian public and European integration

Havingoutlined the elite and government-level attitudes towards
the EU, the question then emerges as to what extent the Ukrain-
ian public contributes actively to foreign policy-making in gen-
eral and European integration in particular, and whether the
Orange Revolution has wrought any changes in this regard.

In the late 1990s, the Ukrainian ruling elites proclaimed the
‘European choice’ without any real public debate on the issue.
However this proclamation was not at odds with public opinion,
which was largely supportive of the European orientation. The
EU is held in high esteem in Ukraine and Ukraine’s membership
is seen as desirable. But at the same time Europe is not the only
choice for Ukrainian citizens. Even though there is a high level of
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support for European integration (around 48-55 percent), the
alternative option, the Eastern vector, tends to command an
even higher level of support (68 percent in a 2005 survey). How-
ever, nowhere in Ukraine does the exclusive ‘Eastern option’ com-
mand the highest support, indicating that the Ukrainian public
is not overly oriented towards Russia and the post-Soviet space.
In fact, Ukrainians want to ‘have it all’, as evidenced by simulta-
neous support for closer integration with the EU and Russia by
approximately one third of the Ukrainian population. These
multi-vectored preferences suggest that even though the public
is keen on European integration, it sees no contradiction
between seeking EU membership and closer political and eco-
nomic ties with Russia/the CIS.

There are pronounced regional differences with regard to the
degree of support for closer integration with the EU. The western
and central provinces are most favourably disposed, whereas the
east and south are somewhat less so. However, even in the most
sceptical regions, the degree of support is comparable to that in
the East-Central European states prior to their accession to the
EU. Moreover, relations with the EU are considerably less divisive
in Ukraine than are relations with Russia, the US and NATO. Of
all key foreign policy priorities, relations with the EU evoke least
controversies and tensions across Ukraine, so it is a ‘safe’ option
for the elites to pursue.

Despite this positive image of the EU, during Kuchma’s presi-
dency, the Ukrainian public did not see the ‘European choice’ as
relevant to their own lives.

Under Kuchma, only every fifth inhabitant of Ukraine
believed that European integration was in the interest of all the
peoplein Ukraine. The rest tended to believe thatit was —aboveall
- the president, business people or pro-government politicians
who were most interested in Ukraine’s membership of the EU.
According to adifferent 2003 survey, 93 percent of those surveyed
assumed that entering the EU would be useful for Ukraine, but
only half of them were able to explain what the benefit(s) might
be.’3 Interestingly, this trend became even more pronounced
after the Orange Revolution with as many as half of the respon-
dents expressing the belief that it was the new president who was
most interested in Ukraine moving closer to the EU. Evidently,
the ‘Orange’ elites failed in popularising and explaining their for-
eign policy preferences.
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Evident in the data is the continued perceived lack of a link
between EU membership and benefits for the population atlarge.
In that respect, the example of new East-Central European mem-
ber states, where accession to the EU was accompanied by exten-
sive reforms of the public sphere and improvement of standards
of public life, appears to have been lost on the Ukrainian public.
Despite the 2004 and 2007 enlargement, the Ukrainian people
did not see a connection between preparations for joining the
Union by their western neighbours and the improved standards
of living enjoyed in those countries. This kind of support, devoid
of knowledge and understanding of the EU, was identified in
other post-communist states.' In Ukraine, however, it means
that the public does not play an active role in pushing for the
European vector. Despite being perceived by the western media as
ageopolitical choice between the East and the West, the impact of
the Orange Revolution on the foreign policy orientation of the
public has been marginal. The Orange Revolution has not
changed anything insofar as the detachment of Ukrainian society
from foreign policy-making is concerned.

Apparent disparities on foreign policy orientation between
the political class and society are significantly mitigated by socie-
tal disinterest in foreign policy issues in general. This leaves the
Ukrainian elites with a relatively free hand when it comes to the
conduct of foreign policy. European integration has tended to be
an elite-driven project across all post-communist countries and
Ukraine is not an exception in that respect. In contrast to rela-
tions with Russia and NATO, relations with the EU are for the
main part not politicised and are unlikely to become so, given the
relative consensus of the political class in this regard. At the same
time, with weak societal involvement, it is almost exclusively the
dynamics at the elite level that determine the country’s relations
with the EU and the pace of domestic reforms undertaken to
achieve foreign policy goals.

The elites’ reception of and attitudes towards the ENP

Notwithstanding internal political conflicts and societal ambiva-
lence, there has been another major obstacle to acting on reform
in line with EU guidelines: the ENP failed to raise the credibility
of the EU within the Ukrainian political class. This was at least
partly owing to the way that Kuchma’s legacy shaped Ukrainians’
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attitude to, and perception of, the EU. The litmus test of the EU’s
credibility in Ukraine was an offer of a membership perspective.’5
While propelling to power alternative elites, the Orange Revolu-
tion revived the prominence of symbolism over ‘substance’ in
Ukraine’s relations with the EU, especially in the immediate after-
math of the eventful presidential elections of 2004. Many
observers in Ukraine believed that the EU could not continue to
decline Ukraine’s membership aspirations after its demonstra-
tion of support for European values during the tumultuous days
of mass protests against electoral fraud. They believed that the
‘Hour of Europe’in Ukraine would be reciprocated by an ‘Hour of
Ukraine’ in Europe. But, even though Ukraine’s profile has been
significantly raised in the European media and public opinion,
this has not led to the symbolic breakthrough in relations that
had been hoped for in Ukraine.

The fact that the EU insisted on conducting relations in the
framework of the ENP made Ukrainians feel that the EU did not
know how (or perhaps was reluctant) to respond positively to the
Orange Revolution. The AP was negotiated during 2004 and
largely completed by the time the Orange Revolution took place.
The new leadership of Ukraine was given the option to ‘take it or
leave it’. Instead of revising the AP, the EU, in recognition of the
momentous change that had taken place in Ukraine, provided
symbolic acknowledgment by adopting a List of Additional Mea-
sures in February 2005. Most of the points simply reasserted pri-
orities of the AP with an important caveat: a promise of opening
negotiations on the new Enhanced Agreement upon the fulfil-
ment of the political criteria of the AP and with regard to, above
all, the principle of free and fair parliamentary 2006 elections.
Until that time, the AP was rather vague as to how Ukraine would
be rewarded for pursuing reforms stipulated in the AP. During
the negotiations, the Ukrainian side insisted on a new Enhanced
Agreement but managed only to obtain a vague commitment to
opening negotiations upon the fulfilment of the AP, leaving it
effectively at the discretion of the Union. Despite this firm com-
mitment provided in the list, these measures have been regarded
in Ukraine as an inadequate response to its defence of ‘European
values’ during the Orange Revolution.

The disillusionment was all the more tangible as the Orange
Revolution created such high expectations vis-a-vis the EU that the
new framework for relations - with its focus on pragmatic aspects
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of cooperation without spelling out the finalité of relations - could
not satisfy the Ukrainians. Even the name of the policy invokes
indignation, as the very term ‘European neighbourhood’ implic-
itly locates Ukraine outside (the boundaries of) Europe. Thus,
having expressed reservations about the suitability of the Action
Plan negotiated under Kuchma to post-Kuchma Ukraine, the new
Ukrainian leadership only reluctantly agreed to sign the Action
Plan in February 200S. Despite their lingering disappointment
with the ENP, the new ‘Orange’ authorities accepted it but only as
a temporary, rather than definitive, framework for relations.

In these circumstances, even though European integration is
regarded as desirable by the political elites, neither the EU’s
stance towards Ukraine nor domestic developments resulted in
the greater salience of EU policy for the Ukrainian political class.
Owing to the absence of the much-vaunted positive signal from
Brussels on membership - the only one the Ukrainian politicians
can readily interpret without being intimately familiar with the
complexity of the EU - Evrointegratsia has remained a vague proj-
ect, detached from everyday politics. This is because the long-
term nature of the project and the lack of a clear-cut prospect of
EU membership makes unspecified ‘closer relations’ with the EU
a project too vague to ‘focus the minds’ of many politicians in
Ukraine. As aresult, it tends to be easily overshadowed by shorter-
term considerations. So, even though - unlike the controversial
issue of integration with NATO - the process of moving closer to
the EU is not openly contested, its progress easily becomes a
hostage to vested political and economic interests and adminis-
trative inefficiencies.

From foreign to domestic policies: the impact of the ENP
on domestic change in Ukraine

Given the internal situation in Ukraine, what kind of impact has
the European Neighbourhood Policy, in general, and the EU-
Ukraine Action Plan, in particular, had on the process of domes-
tic change?

In terms of the supply side, the design of the ENP reflects the
desire of the EU to projectits ‘normative power’ in its neighbour-
hood, but without incurring excessive costs and commitments
from the Union. Launched by the EU in 2004, the Policy aims to
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‘promote stability and prosperity’ through stimulating political
and economic reforms in its neighbourhood. These reforms are
to be achieved by transposing the EU’s values, norms and stan-
dards in exchange for ‘access to the single market’. The ENP,
which focuses on bilateral relations, uses ‘soft law’ instruments,
which are added on top of existing contractual relations with
individual partner countries. In the case of Ukraine this is the
Partnership and Cooperation Agreement (PCA) between the EU
and Ukraine. Thus, the ENP offers a dynamic and flexible frame-
work. Such a framework was needed to develop an integrated,
comprehensive, cross-pillar approach with overcomes fragmen-
tation along EC/EU pillars. One of the ENP principles enhancing
flexibility is a differentiated approach on the basis of the progress
achieved in individual countries. However, despite the emphasis
on differentiation, there is no explicit link between the offered
framework for relations and the particular aspirations of the
individual partner countries vis-g-vis the EU.

As in the case of enlargement, the EU aims to export its nor-
mative order to the countries outside its borders. The main
instrument of the ENP is a jointly agreed Action Plan, which con-
sists of an extensive list of objectives that partner countries are
required to fulfil in order to benefit from closer integration with
the EU. The Action Plan requires adherence to Community
norms andvalues, such as democracyand human rights, as well as
the standards of the Union as a whole (i.e. much of the acquis).
This demands complex, extensive and costly domestic adjust-
ments in ENP partner countries. This is based on the conviction
that these two types of conditionality are mutually enhancing.
The neighbours are to benefit from developing and modernising
their economies through anchoring them in the European model
of governance.'® Yet, while clearly borrowing many elements
from the enlargement strategy,'” the ENP is not an alternative to
enlargement or, at the least, is ‘enlargement-neutral’.

That the Action Plan envisages transposing the standards of
the Union as a whole (i.e. much of the acquis) is hardly surprising
given that much of the acquis pertains to the functioning of the
single market, access to which is a key reward for implementing
the reforms. Thus the AP consists of a long list of objectives,
organised into six chapters (see box below) that Ukraine needs to
pursue, ranging from holding free and fair elections to revising
company law and adopting a nuclear waste strategy.
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Given the wide-ranging nature of the AP, this agenda touches
on almost all aspects of the functioning of the state. This is
because the application of EU law has some bearing on almost
everyaspect of public policy-makingand implementation. There-
fore, the enactment of EU-defined changes depends not only on
consistent, visible commitment from the highest state authori-
ties, but also on the effective involvement of all levels of govern-
ment. In practice, this requires creating an appropriate coordi-
nating framework and developing a considerable administrative
capacity. In the accession countries, the demands of the adoption
of the acquis were of such magnitude that the governments had no
choice but to establish an effective coordinating mechanism.
This has taken the form of a strong, committed ‘core executive’
capable of coordinating EU-related matters over anumber of sec-
tors, overriding domestic ‘veto players’ and securing the swift pas-
sage of a large volume of laws through parliament to align their
domestic legislation with the acquis.

Key Sections of the Action Plan
2.1 Political dialogue and reform
2.2 Economic and social reform and development
2.3 Trade, market and regulatory reforms
2.4 Cooperation in justice and home affairs
2.5 Transport, energy, information society and environment
2.6 People-to-people contacts

With the elites preoccupied with power struggles in the after-
math of the Orange Revolution, no political leadership on Euro-
pean matters emerged in Ukraine. No longer-term overall strat-
egy beyond the implementation of the AP was defined. In
particular, no new strategic documents defining Ukraine’s policy
towards the EU were adopted. Thus, key documents adopted by
Kuchma, such as the 1998 ‘Strategy on Ukraine’s Integration
with the European Union’, which by 2005 were clearly outdated,
remained in force. With the new elites missing out on an oppor-
tunity to work out a coherent, long-term strategic framework,
European integration became effectively equated with the imple-
mentation of the three-year AP (February 2005 - February 2008).

In this context, the adoption of the ‘Road Map on the Imple-
mentation of the AP’ by the first ‘Orange’ Tymoshenko govern-
ment in the spring of 2005 was the most important event in the
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‘domestication’ of an EU-defined reform agenda. Adopted
through a resolution of the Cabinet of Ministers (and renewed on
an annual basis), it became binding for the agencies within the
executive branch. Reflecting the structure of the AP, the 2005 Road
Map listed 350 measures indicating how, when and by which insti-
tutions the objectives of the AP are to be enacted. Even though the
AP itself was too general to guide policy-making, the fact thatit was
‘domesticated’ through the adoption of the Road Map was decisive
in terms of its impact on domestic policy-making. The Road Map
induced greater openness and transparency, with key documents
being available in the public domain, than any other government
programme ever before.

At the same time, however, there was no radical reform of the
institutional framework for European integration. Even though
successive governments, regardless of their political hue,
endorsed the AP, the creation of an efficient institutional frame-
work for dealing with EU matters has fallen victim to political
conflicts and institutional competition. The way that these mat-
ters were coordinated changed during the mandates of each of
the governments when Ukraine was attempting to implement the
AP criteria but without noticeable improvement. The institu-
tional framework has been so ineffective that it is difficult at
times to locate where EU-related policy-making takes place.’8
This has important implications for Ukraine’s ability to imple-
ment the AP but also for the quality of its dealings with EU insti-
tutions, most of all the European Commission.

The coordination between the government and parliament on
EU-related matters has been particularly weak, a corollary of the
volatile political climate in Ukraine. Even though legal approxi-
mation is a pivotal aspect of any acquis-related priorities, the
Ukrainian parliament has shown little interest in the AP. While
there are no declared opponents of closer relations with the EU,
this consensus hardly enhances the functioning of the Verkhovna
Rada. As an institution, the parliament has not focused on legal
approximation, despiteits crucial role in any closer relations with
the EU. The only exception was the concerted effort to pass legis-
lation related to Ukraine’s WTO accession, reflecting a rare coin-
cidence of the economic interests of both the parliamentary
majority and opposition in late 2006.

The AP’s implementation has been left to the discretion of
bureaucrats, with responsibility for, and expertise in, EU-related
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matters. And it is the bureaucrats who responded to EU condi-
tionality most consistently. These emergent bureaucratic
enclaves, originally created under Kuchma’s presidency in key
ministries, have been seeking to implement domestic reforms
under the banner of European integration, taking advantage of
the political mandate to do so from the respective governments.

The fact that despite the inherent shortcomings of Ukraine’s
administrative apparatus, sections of the bureaucracy have
started to implement the AP, without strong and consistent sup-
port from the political class, may indicate the reform potential
within the state apparatus itself and the empowering effect of the
EU on domestic actors within Ukraine. In the course of AP imple-
mentation, some bureaucrats have been pressuring the political
class into action. In this way the AP has helped to overturn the
hierarchy by departing from the exclusionary decision-making
processes and imposing more openness. Also, it is the energetic
response to the AP on the part of sections of the Ukrainian
bureaucracy that has made the implementation of the AP possi-
ble, especially as it made it relatively immune to the political
instability which has engulfed Ukraine since the Orange Revolu-
tion.

In such a context, what constitutes implementation has been
left to the discretion of bodies vested with the enactment of spe-
cific priorities. Even though the Road Map is a much more
detailed document than the AP, it does not actually specify the
measures required to implement the AP as it contains a number
of measures, formulated in such general terms that virtually any
form of action can be defined as implementation.’® In AP imple-
mentation, ministries’ officials act on their own initiative, as
there has been no political overview, monitoring and sanction-
ing, making it an essentially bottom-up process, dependent on
the capacity and determination of individual officials rather than
institutions. This has impacted on the way that the AP is imple-
mented to the extent thatany action can be defined as implemen-
tation. For example, the Road Map lists preparing a draft concept
or draftlaw as an implementation measure. While such tasks can
be performed by the bureaucracy, the subsequentapproval, adop-
tion and implementation of such a draft document is beyond
bureaucrats’ competence. Given the politicians’ limited interest
in the AP and weak institutional coordination between the execu-
tive branch and the parliament, draft documents do not often
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havea chance of beingactually implemented, despite the pressure
from within the bureaucracy.20 Without strong political drive
and oversight, this has resulted in a highly fragmented, decen-
tralised and uneven implementation.

This is hardly surprising given that the implementation of the
AP has taken place in the context of unreformed Ukrainian post-
Soviet bureaucracy, which suffers from a number of weaknesses.
These include cumbersome decision-making processes, low
administrative competence, unclear division of competencies,
and lack of coordination and resources. For example, there is no
effective prioritisation based on regulatory impact assessment
analysis or cost-benefits analysis - a standard modern technique
for policy planning. Without conducting cost-benefits analysis
with a view to adopting the acquis across a number of sectors,
Ukraine is unable to effectively prioritise and selectively adopt
parts of the acquis in order to maximise benefits resulting from
the ENP.

The diffusion of responsibilities across a number of actors
means that no horizontal capacity for coordination has devel-
opedatatime when cooperation between Ukraine and the EU has
become much more complex and multi-dimensional. Ukraine’s
institutional framework has no capacity to deal with such
demands. While operational control is spread across a number of
units, there is no effective coordination between them. Several
agencies claim to be responsible for the overall implementation
of the AP (including the Secretariat on European Integration of
the Cabinet of Ministers, the Secretariat of the President of
Ukraine, the Ministry of Foreign Affairs, the Ministry of the
Economy and the Ministry of Justice). This dispersal engenders
competition between ministries, further limiting the flow of
essential information and negatively affecting Ukraine’s ability
to work out its strategy and priorities vis-g-vis the EU.

Ultimately, without strong political leadership, an overarch-
ing strategy and an effective institutional framework, the enact-
ment of the AP has been uncoordinated and has tended to be
driven by short-term considerations. Progress has largely been
down to the efforts of individuals within key ministries, operat-
ing without a clear set of priorities, sequencing of actions, plan-
ning, monitoring, and adequate resources. In many instances, the
implementation of the AP in Ukraine amounts to little more than
sending draft laws to parliament, without due consideration of
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their content, their subsequent passing/rejection and (if passed)
enactment. Thus, in many areas the implementation of the AP is
something of a ‘paper exercise’. In this context, the activities
within the various ministries could not but deliver limited
results.

However, even if the actual adjustment in Ukraine has been
limited, it has been the very first time that the EU has stepped in
to promote any kind of domestic change. The EU’s involvement
has been responded to by at least some domestic actors, but has
not occurred on the scale and to the extent needed to make a tan-
gible impact on the standards of public life and socio-economic
performance.

Implications for the EU: the ENP and its challenges in
Ukraine

Given the internal obstacles to reforms in Ukraine, how effective
is the ENP framework in stimulating domestic reforms in
Ukraine? The impact of the ENP on Ukraine’s relations with the
EU so far highlights a number of contradictions between what is
on offer from the EU and what is actually needed in Ukraine (the
supply-demand sides).

The ENP has been described by an EU official asa bureaucratic
response to a political question. The political question pertains
to where the final borders of the EU should be drawn. The pur-
pose of the ENP is to facilitate the projection of the EU’s ‘norma-
tive power’ in the Union’s neighbourhood, while minimising the
effects on the internal functioning of the enlarged Union. In this
way, the ENP bypasses the whole issue of membership. By provid-
ing a generous, even if vague, offer of prospective inclusion in the
internal market to its neighbours, the Union hopes to entice
them into accepting EU conditionality, while avoiding the risk of
jeopardising deeper integration between the members of the
enlarged Union.

In the light of the sources of the pro-European orientation in
Ukraine outlined earlier in this chapter, itis pertinent to ask how
the prospect of a ‘stake in the internal market’ resonates among
the domestic actors. It is also worth considering what challenges
such an offer presents for Ukraine. It is already evident that the
prioritisation of the economic aspects and benefits of integration
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under the auspices of the ENP (through the adoption of the
acquis) plays a relatively weak role in stimulating comprehensive
reforms in Ukraine. There are a number of interrelated reasons
for this.

First, in order to mobilise strong and sustainable domestic sup-
port for reforms, ‘Europe’ has to be, above all, a political - and not
predominantly economic - project for Ukraine. The focus on the
largely economic and technocratic aspects of integration in order
to extract economic benefits is not sufficient to override domes-
tic barriers to comprehensive and deep reforms in the name of
‘entering Europe’. This hinges on the mobilisation, empower-
ment and involvement of a number of domestic actors building
an effective coalition in favour of reforms and ‘Europe’.

Duringthe process of accession to the EU, the political and eco-
nomic transformation has become equated with preparation for
membership. However, the pursuit of the Free Trade Area in the
short term, and inclusion in the EU’s single market in the longer
term, does not seem to be able to sway the Ukrainian elite and soci-
ety in the same way as the accession process in East-Central
Europe and thereby overcome domestic barriers to reforms,
including the self-serving political elites and societal ambivalence.

Incentives for and benefits from economic integration with
the EU may become stronger as the reform process gains momen-
tum, butin the short term, the appeal of the ENP is limited to sec-
tions of the bureaucracy and business sectors with a knowledge
of, and/or interest in access to, the EU market. Admittedly, such
interest has grown considerably in Ukraine since the Orange Rev-
olution (see Chapter Two). However, three years after the ENP
entered into operation, it is clear that the prospect of the ‘access
to the market’ has not significantly widened the appeal of
‘Europe’ beyond a few stakeholders in the bureaucracy, business
and civil society in Ukraine.

Second, it is difficult for the pro-European reformers to sell the
ENP within Ukraine in the light of their own disappointment
with the policy. While they have had considerable success in get-
ting the message across about the preconditions for European
integration (i.e. domestic reforms rather than geopolitical calcu-
lations), they find it difficult to explain what actual benefits are
to be gained for Ukraine, given the uncertain type and scale of
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benefits under the ENP. In order to increase its appeal, they have
to present the ENP as a ‘great opportunity’. But this is not easy
given that the PCA already envisaged the creation of a Free Trade
Area (FTA) between the EU and Ukraine, which is now presented
as a big incentive by the ENP. Apart from the FTA, the finalité of
Ukraine’s relations with the EU remains uncertain. In general,
prospects for relations between the EU and ENP states tend to be
defined as ‘more than cooperation but less than integration’ or
‘economic integration and political cooperation’. As such they do
notlend themselves to easy explanation or understanding even at
the level of political elites.2’ This matters because the reformers
find it difficult to pressurise the political class into reforms,
which is one of the key ways that European integration works in
tandem with domestic factors to build a coalition for reforms.22
Thelack of clarity and certainty about the prospects makesiteven
more difficult to engage the public.

Third, for countries like Ukraine the balance of costs and bene-
fits of pursuing EU-defined reforms is less attractive than for
the countries with a concrete prospect of membership, however
distant. The EU’s strategy with the ENP relies on the appeal of
economic benefits, which accrue from access to the EU market.
These benefits are not limited to revenues from trade but
include increased investment, enhanced competition and
reduced corruption, which lead to greater economic efficiency,
growth and welfare in partner countries. Because this access
depends on compliance with the rules and standards of the
internal market, the EU proposes that the countries in its neigh-
bourhood adopt significant parts of the acquis related to the
internal market. This includes institutional harmonisation in
the economic sphere, which is wide in scope and encompasses all
major horizontal policy areas, although the degree of harmoni-
sation differs across different policy areas, being the highest for
industrial products, sanitary and phyto-sanitary standards and
competition policy.23

So far access to the internal market and institutional har-
monisation has been used by the EU to deepen economic cooper-
ation between developed market economies, which chose to
eschew EU membership, but were keen to gain access to its mar-
ket. Given that the key reward of the ENP is access to the single
market, the extensive and costly transposition of the acquis
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related to the market, besides meeting political criteria, is an
essential prerequisite for any ENP state if it is to benefit from
closer relations with the EU.

In the case of Ukraine, this offer presents a considerable chal-
lenge. This is not only because of entrenched political and busi-
ness interests and the lack of the legislative and administrative
capacity to enact the acquis, but also because of the high costs
involved in bringing regulatory adaptation into line with the
acquis. For example, the adoption of the EU’s sanitary and phy-
tosanitary regulations is one of the areas where not only adapta-
tion costs are high but also domestic opposition is likely to be
strong, especially in the light of uncertain benefits in terms of
access to the market. Ukraine has a highly complex, inefficient
system of food safety and quality regulation. Its reform would
involve the adoption of a new legal framework aligned with the
acquis, enactment of the new regulatory regime and institutional
investmentin anew physical infrastructure and human resources
to operate under the new system (such as laboratories, certifica-
tion etc).24 In order to align its competition policy with EU
norms, Ukraine needs to act in three areas: first, to pass the
required legislation; second, to set up an institution independent
of the government to take charge of competition policy; and,
finally, it needs to provide access to legal redress in general and/or
specialised courts. Each of these are considerable challenges as,
for instance, not only the judicial branch needs to be reformed
but lawyers and judges need to be trained in an entirely new
approach to regulation of the market economy. Such retraining
would require considerable human and financial resources.?>
The accession candidate states fulfilled the requirements and
met the costs ‘up-front’ in anticipation of receiving the wide-
ranging benefits associated with membership, including access
to Structural Funds and the Common Agricultural Policy (CAP).
However, it is already evident that the balance of costs and bene-
fits is less attractive in the case of poorer and weaker states, like
Ukraine, when only access to the internal market, but not formal
membership, is on the cards.26 The issue of ‘front-loading’ the
reforms is recognised within the Commission:

The EU seeks to encourage a very ambitious reform programme
in partner countries, with many of the political and economic
costs being up-front. Yet an important part of the incentives of
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the ENP - for instance in terms of market access and integration
and other economic benefits - will only bear fruit later. This cre-
ates a real difficulty for partner countries in building the neces-
sary domestic support for reforms.27

This drawback can be overcome by a more strategic, selective
approach to the acquis. Following Alan Mayhew’s advice to the
candidate countries, the recipe for Ukraine should be to ‘take on
as much of the acquis as it can justify economically and can man-
age legally in order to gain and benefit from access to the single
market, but keeping back costly and inappropriate approxima-
tion where there are no developmental benefits orimmediate eco-
nomic gains for the country’.28 In other words, Ukraine’s integra-
tion has to be selective in terms of the domains covered and based
on benefits in each particular field.

The issue of selectivity is linked to the vexed but rarely con-
fronted question of whether the acquis pertaining to the internal
market is suitable for a weak state and economy like Ukraine. The
attractiveness of EU conditionality stems from it being perceived
as aready-made set of policy prescriptions in the absence of effec-
tive domestic policy-making. But the suitability of the common
market acquis to act as a template for post-communist reforms
has been questioned.?? As Mayhew has warned, ‘a blind legalistic
approach to approximation will lead to a reduction in the flexi-
bility of the economy, and thus create additional constraints on
the transformation process’.30

Rather than a blanket, mechanical approach to the acquis, par-
tial and gradual harmonisation - to derive maximum benefits
without overburdening the economy with EU regulations in non-
essential areas such as social policy or environmental protection -
is an optimal strategy. This is not only advisable in terms of politi-
cal and administrative feasibility but also in order to ensure ‘deep’
compliance. ‘If harmonisation is not supported by domestic
actors, it can be easily offset with some countermeasures or
become implemented discretionally’.3" As Gonzalo Escribano has
pointed out, ‘many EU economic institutions are the result of eco-
nomic development as much as they are the cause’.32 Superficial
transposition of legal norms and institutions would not only not
have the desired benefits for the economy but, more damagingly,
would strengthen the propensity to simulate ‘reforms’in Ukraine.
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Four, Ukraine’s ability to derive benefits from partial economic har-
monisation with the EU depends on clear prioritisation. Yet Ukraine
faces two key obstacles even when it comes to working out its priori-
ties: alack of capacity and lack of certainty of what is required.

As demonstrated by the implementation of the AP, the capac-
ity needed to work out clear priorities is missing in Ukraine. This
is a corollary of the decentralised framework for dealing with EU-
related matters. While there are pockets of expertise on the EU,
nowhere is this expertise pooled together by administrative coor-
dination and strong political leadership. The lack of capacity has
been evident in the way that the Ukrainians prepared for the
negotiations on the new Enhanced Agreement (see next section).
However, Ukrainian think tanks started ground-breaking work
on impact assessment of creating a Free Trade Area between
Ukraine and the EU in order to initiate and inform the discussion
on costs and benefits of integration in different sectors.33 The
specific discussions on preconditions and benefits and costs
(involving business sectors with interest in access to the EU mar-
ket) builds the support base for domestic reforms as a precondi-
tion for closer integration with the EU.

But there remains considerable uncertainty as to what is actu-
ally required of the ENP countries. The AP rarely names concrete
measures needed to achieve priorities. ‘Clearly worded as well as
measurable and checkable points in particular (the so-called
benchmarks) can be looked for in vain [in the AP]’.34 Like other
ENP states, Ukraine is left to its own devices to work its way
through the acquis both in terms of defining priorities and imple-
menting them.

Five, the question of the link between task, costs and reward is
particularly vexed given that the ENP suffers from a credibility
deficiency. The leverage of the EU in Ukraine is weakened not
only because the membership perspective is not on offer but
because it is ultimately unclear what the actual reward for enact-
ing EU conditionality is. The prospect of access to the marketata
future time and to an unspecified extent casts doubts on the cred-
ibility of the EU, especially considering the powerful protection-
ist forces within the EU. The incentive of a stake in the single mar-
ket clashes with the interest-driven policies dominating the EU’s
approach to economic relations with non-members. This vague-
ness and uncertainty weakens the appeal to politicians and cre-
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ates difficulties for the bureaucracy. A lack of essential under-
standing of exactly what preparation Ukraine needs to do in
order to derive specific benefits undermines the pivotal link
between task and reward. Neither of them are clear enough
within the ENP.

Finally, the wider regional context in which the ENP is opera-
tionalised in relations with Ukraine cannot be glossed over. While
Ukrainians are disappointed by the EU’s intransigence on the
membership issue, the ENP heralded a sea change in the ‘Russia
first’ policy pursued by the EU in the former Soviet Union. Up to
2004, Russia was at the top of the EU’s policy priorities towards
the Commonwealth of Independent States. Any new initiative
was first developed and tested with Russia and then perhaps
rolled out to other post-Soviet states. Under the ENP, the policy
towards Russia and Ukraine has been decoupled to a more signif-
icant extent than ever before.

However, this uncoupling is not irreversible: large EU Mem-
ber States continue to see Russia as the main partner and aim to
create a sense of inclusion by linking policy initiatives towards
Russia with initiatives towards other post-Soviet states. One
analyst concluded that the ENP has not generated major rup-
tures between the policies of the EU towards Russia and
Ukraine.3> Because of the strategic nature of EU-Russia rela-
tions, the EUis inclined to offer to the Russians instruments and
inclusion in policies, which are presented to Ukraine as a ‘bene-
fit’ under the ENP. This was the case with the visa facilitation
agreements between the EU and Russia and the EU and Ukraine
respectively. In other words, Ukraine has to work for that which
Russia gets for ‘free’. This undermines the credibility of the EU’s
conditionality vis-d-vis Ukraine and induces not only cynicism
butalso uncertainty as to what it takes to advance relations with
the EU.

In sum, as has been convincingly argued in academic literature,
external actors can influence domestic trajectories if they work in
tandem with domestic forces. In Ukraine domestic politics has
not been conducive to initiating a comprehensive reform agenda.
Yet the design and execution of the ENP itself did not provide a
significant boost to the domestic reform efforts either. As the
implementation of the AP in Ukraine has shown, the EU con-

35. Laure Delcour, ‘Does the Eu-
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terns and Reception in Ukraine
and Russia’, European Political Econ-
omy Review, no. 7, Summer 2007,
p. 140.
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fronts a number of challenges in making the ENP work and in
order for it to make a difference in partner countries. Many of
these problems are not new and were observed, for example, dur-
ing the enlargement process. But combined with greater obsta-
cles to domestic reforms present in post-Soviet countries such as
Ukraine, the low effectiveness of the flagship foreign policy of the
EU, the ENP, perpetuates the expectations-capabilities gap in the
EU’s foreign policy.

The way forward: the new Enhanced Agreement

Since 2005 ties between Ukraine and the EU have intensified. The
EU and Ukraine have signed several significant agreements (on
energy, aviation and a satellite navigation system). The Union has
granted market economy status to Ukraine according to the EU
Basic Antidumping Regulation, something that had long been
sought by the Ukrainian government. Also, the EU and Ukraine
have concluded negotiations on a visa facilitation agreement
designed to help some groups in society, such as diplomats, stu-
dents and scholars, to enter the Schengen zone. Also, Ukraine has
started to benefit from access to the Twinning Programme, albeit
onalimited scale so far.

The end of the 10-year period of the functioning of the PCA is
an opportunity to revise the legal framework to renew solid legal
foundations but also to instil a stronger sense of purpose and
dynamism into relations.36¢ No doubt, of all the developments in
EU-Ukraine relations in recent years, the new agreement is the
most important one, superseding the ENP. Dissatisfaction with
the PCA and the ‘soft’ framework of the ENP means that the
agreement carries a promise of both providing a real impetus to
relations and a long-term sustainable framework. Unlike the
ENP, the new agreement will contain ‘hard’ commitments,
renegation on which could have legal implications for both
sides.

The new agreement’s salience stems from high expectations
on the Ukrainian side. The Ukrainian foreign policy-makers have
sought to move beyond the PCA for some time. This was one of
the key demands raised during the negotiations on the AP in the
course of 2004, which was only met after the Orange Revolution.
The very prospect of the new agreement was a key mobilising fac-
tor in the implementation of the Action Plan.
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No doubt, this insistence on the new agreement is driven by
Ukraine’s quest for symbolic recognition of its ‘European voca-
tion’. It has been trying to use the ENP for what the PCA failed to
provide - confirmation of Ukraine’s European ‘destination’.
Soon foreign policy-makers became even more disappointed and
frustrated with being grouped together with the EuroMed coun-
tries which have no chances of attaining EU membership.

In Ukraine this symbolic dimension is asimportant as specific
economic benefits. Indeed, enhanced and clarified economic
prospects under the new agreement would create a stronger sense
of differentiation within the ENP and hence leave Ukraine with a
sense of moving closer to the EU. Also within Ukraine, the focus
on the shorter-term benefits of the ENP, without giving up on the
membership perspective, would create a stronger alliance in
favour of European integration between the ‘Euroromantics’ and
the ‘Europragmatists’ among the Ukrainian elites. This alliance
would positively affect the reform process. Even though the cur-
rent prospects stop short of membership, pursuing economic
integration is still a very ambitious agenda for Ukraine, given the
scale of regulatory adjustments needed and related costs, and
thus requires a strong consensus and political commitment. As
Alexander Kwasniewski, former president of Poland and sea-
soned observer of Ukraine, noted: “The prospect [of deeper eco-
nomic and political integration with the EU] has been greatly
strengthened by the new realism in the attitude of Ukraine’s lead-
ers toward Europe and their willingness to put the substance of
integration before the theology of accession status’.37 At the same
time, the implementation of this agenda would make Ukraine’s
case for membership stronger, thus appealing to the ‘Euroro-
mantic’ wing in Ukrainian politics.

However, the configuration of constraints on the EU’s part
make it difficult to meet Ukraine’s expectations. At present, no
strong mandate for a new agreement has been provided by the
Council. The mandate merely asserts that ‘through this Agree-
ment, the European Union aims to build an increasingly close
relationship with Ukraine, aimed at gradual economic integra-
tion and deepening of political cooperation’. Without a consen-
sus in the Council, no strong incentives in the Enhanced Agree-
ment are envisaged.

The EU’s predicament lies in its desire to avoid setting a prece-
dentbyentering far-reaching commitments. The Agreement with
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Ukraine is likely to be the first one in a series of Neighbourhood-
type agreements. At the same time, if differentiation as one of the
key principles of the ENP is to become a reality, individual agree-
ments have to offer ‘value added’ according to the specific cir-
cumstances of partner countries. But given the lack of consensus
on the scale of benefits the EU should provide to the ENP coun-
tries, in practice the emphasis is likely to be on scaling down
expectations across the board rather than amplification of differ-
entiation. The Ukrainian case is also important because of the
wider regional context: while not being covered by the ENP, Rus-
sia is unlikely to demand, and be satisfied with, less than Ukraine
is offered.

But with Ukraine the emphasis on scaling down the expecta-
tions is not an optimal strategy if the EU does not want to have to
contend with stronger demands for membership (louder knock-
ing on the door’). If there are no tangible benefits resulting from
the post-PCA agreement, Ukraine will insist on being singled out.
Far frombeingan impetus to the relations, the new agreement may
turn into a source of contention, and share the fate of the PCA.

So in essence, the negotiations on the agreement present a
challenge of balancing Ukraine’s expectations with the con-
straints prevailing in the EU through a dynamic legal framework.

What type of agreement will emerge from the negotiations?
The question of terminology and its political ramifications is of
acute importance. Ukraine has been preoccupied with terminol-
ogy and insists on an Association Agreement. Such an agreement
offers the most privileged form of relations between the Union
and third countries. The internal coherence of the ENP would
also require that the new agreement is of an association type. The
EuroMed countries already have Association Agreements, so log-
ically relations with the Eastern neighbours should be upgraded
too. But the association itself has no bearing on membership
prospects. So Ukraine does not want any type of Association
Agreement - it wants an agreement modelled on the Euro-agree-
ments which opened the door to membership for East-Central
European states in the 1990s. In other words, it wants its eligibil-
ity for membership enshrined in legal form. This thorny question
of the finalité of relations will cast a shadow over the negotiation
process but is unlikely to be resolved in the course of it.

The key attraction of the new agreement will be its binding
character (in contrast to the AP which is essentially a ‘soft law’
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instrument, thereby leaving much discretion as to what commit-
ments and obligations it entails for both parties). Also, according
to the legal expert Christophe Hillion,38 the agreement should be
durable and lasting. This can be achieved by evolutionary clauses
and an institutional framework, which would enable joint insti-
tutions to take binding decisions on the future evolution of the
relations. Unless a decision-making body is created, any changes
to the legal framework would only be achieved through a new
agreement, as hasbeen the case with the PCA. Also, to increase the
leverage of the EU over Ukraine, the new agreement should allow
for monitoring of Ukraine’s compliance. Itisin Ukraine’s interest
to agree to such asymmetrical monitoring.

While the optimal legal properties are fairly uncontroversial,
the content of the agreement in terms of its scope and depth are
more likely to generate extensive discussion. The agreement
needs to be comprehensive and should include trade, energy,
transportation, environment, CFSP and so-called third pillar
issues. Provisions on the Free Trade Area will form the largestand
most substantive part of the agreement. What will it contain? An
inclusion of industrial goods is widely expected and relatively
uncontroversial. But the provisions on trade in services and agri-
cultural goods will be a key indicator of the EU’s willingness to
forego its own interests to offer tangible benefits to assist the
neighbours. It has been argued that a shallow FTA, which is lim-
ited to an asymmetrical elimination of tariffs for industrial
goods, would offer very little value added to the relations.3? Yet, a
‘deep’ FTA requires extensive regulatory adaptation inside
Ukraine. In order to provide Ukraine with incentives to embark
on these adaptations, a clear-cut scenario for each sector should
be aimed for. Clarifying the scale, stages and prerequisites for
integration across a number of sectors would enable Ukraine to
prioritise its regulatory alignment with the acquis, thereby
increasing the likelihood of this actually happening.

However, the way the negotiations have been conducted
throughout 2007 reflects the difficulties on both sides and runs
the danger of increasing mutual apprehension. Without a strong
mandate from the Council, the EU negotiating team has limited
room for manoeuvre. On the Ukrainian side, despite making
good progress on meeting WTO accession conditions in 2006,
this precondition for opening the negotiations on the FTA was
not met during 2007. The internal political crisis - responsible for
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the delays with the WTO accession - also accounts for the disar-
ray during preparations for negotiations in Ukraine. Thelack ofa
strong political interest and a coordination mechanism is diffi-
cult for the bureaucrats - who make up the bulk of the Ukrainian
negotiating team - to compensate for with their own commit-
ment and expertise. Also, with the bureaucracy leading the nego-
tiations, it may be difficult to subsequently persuade the political
class of the importance of meeting the commitments and obliga-
tions resulting from the Agreement.

Conclusion

In 2005, the EU and Ukraine entered a qualitatively different
stage of relations in comparison to the Kuchma era. Owing to the
Orange Revolution and the ENP, the Ukrainian authorities
accepted the EU-defined reform agenda as a precondition for
closer relations with the EU. Democratic gains from the Orange
Revolution paved the way for a more open political dialogue. But
despite the acceptance of the reform agenda, the overall impetus
for change has been too weak to make a real difference. This
reflects domestic barriers to change and the EU’s limited ability
to influence developments in Ukraine through the ENP.

The ENP created a framework to project the EU’s ‘normative
power’ to induce changes in domestic structures and policies in
neighbouring countries. In practice, however, the design of the
ENP reflects the precarious balancing act between the Union’s
aspirations as a foreign actor and the interests and willingness of
its Member States to bear the resulting costs. Thus, the evolution
and implementation of the policy has been hampered by the dif-
ficulties both in specifying the benefits and devising tools and
instruments to assist domestic reforms in ‘target countries’.

Nevertheless, despite its limitations, the ENP has been instru-
mental in focusing minds on the preconditions of European inte-
gration in the context of Ukraine. It was the AP that brought the
message home as to what Evrointegratsia is about. The discussion
on Europe shifted from history, geography and geopolitics to
European values, norms and standards. This shift in discourse
represents a sea change, leaving behind the misunderstanding
and frustration that characterised EU-Ukraine relations prior to
the ENP.
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Without denying some spectacular achievements of the
Orange Revolution, much remains to be done in Ukraine to enact
European values, norms and standards. But while the reform
agenda of transforming the state has barely started, the momen-
tum for change is gone. Can ‘Europe’ imbue Ukraine with the
determination needed for a renewed and sustained reform effort?

As the implementation of the AP demonstrated, post-Soviet
political, economic and administrative structures, institutions
and practices in Ukraine make it difficult for the EU’s policy
guidelines to be acted on. There is an incomparably better under-
standing of preconditions for moving closer to the EU but the
consensus, political will and capacity to do so remain in very
short supply. Even though Ukraine has no declared opponents of
Europeanintegration, the scale of reforms required and domestic
barriers to enacting them mean that the challenges lying ahead of
Ukraine on the ‘road to Europe’ are formidable.

Ukraine is not an easy partner for the EU. While expectations
are running high, the credibility and capacity to take on obliga-
tions remain low. The relationship risks leading to foiled expecta-
tions on both sides and accumulating mutual distrust and suspi-
cion. This is hardly surprising (but rarely appreciated in Ukraine)
given that the attitude prevailing within the EU is that the neigh-
bouring countries need to want to help themselves and only then
can the EU be of assistance.

With all the domestic barriers to reforms, the overall consen-
sus on European integration is unlikely to be translated into swift
and effective enactment of EU conditionality under any Ukrain-
ian government in the near future. In other words, Ukraine is
unlikely to do whatitneeds to do of its own accord. This raises the
importance of pressure, monitoring and assistance from the EU
and its Member States for keeping up the momentum of change.
And it will be in the context of the new agreement that the EU’s
willingness and capacity to assist Ukraine to becoming a stable
and prosperous country - i.e. the ‘ideal neighbour’ the Union
wishes to have - will be tested.
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Sabine Fischer

Introduction

After his election in December 2004 Viktor Yushchenko turned the
tide of Ukrainian foreign policy by replacing the ‘multi-vector’ pol-
icy of his predecessor with a clear orientation towards the EU and
NATO. This ‘turn towards the West’ was accompanied by Kyiv’s
aspirations to regional leadership and the promotion of a belt of
democratic states along the EU’s eastern borders. In order to attain
these goals, Kyiv sought to promote the revival of GUAM,! which
later on was flanked by the Community of Democratic Choice
(CDC). Another important regional initiative addressed the reso-
lution of the protracted conflict in Transnistria. At the same time,
Russia remained highly significant for Ukraine’s domestic as well
as external policies. Moscow greeted Kyiv’s new initiatives with
greatsuspicion and denounced them as inspired by external actors,
aiming at rolling back Russian influence in its own backyard.
Accordingly, relations between Kyiv and Moscow deteriorated
quickly.

Three years after the Orange Revolution, Ukraine’s regional
policy hasalmost completely disappeared from the stage. After the
parliamentary elections in March 2006 and the installation of the
Anti-Crisis Coalition in August 2006, the country’s foreign policy
seemed to return to the multi-vector policy of the Kuchma era,
again vacillating between Euro-Atlantic integration and closer
alignment with Russia.

As Kataryna Wolczuk points out in Chapter Three of this Chail-
lot Paper, Ukraine’s foreign policy orientation does not only
involve a choice between different partners for political and eco-
nomic cooperation. It is a strategic decision between two models
of development, and as such essentially a decision on the identity
and future of the country. It forms part of Ukraine’s state and
nation-building processes, and its outcome will have a decisive
impact on the future of the region, and Europe in general. Will
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Ukraine manage to anchor itself firmly on the side of the EU and
NATO despite Russian resistance? Will it be drawn back into the
Russian orbit? Will it remain in its current, precarious position ‘in
between’ the EU and Russia’, a part of an unstable and fragmented
region, sandwiched between two greater entities competing for
influence? Or will rapprochement with the European Union and
integration in the global economy finally be possible in coopera-
tion with Russia, thus avoiding the further polarisation of the
regional environment?

The reincarnation of the Orange Coalition, which was
approved by the Verkhovna Rada on 18 December 2007 with a
razor-thin majority, and this only after lengthy and difficult nego-
tiations following the parliamentary elections on 30 September,
does not guarantee substantial changes in the conflict-prone
domestic constellations of the country. Therefore it remains prac-
tically impossible to forecast the direction which Ukraine will
eventually take. Any of the above-mentioned options depends on
developments not only in Ukraine, but also within the EU and
Russia. The most desirable scenario would certainly be a joint rap-
prochement, because it would be the only option allowing for a
reduction of tensions in the region. However, such a development
would require profound changes in Russian domestic and foreign
policy too. Such changes, however, are not to be expected in the
short and medium-term future.

This chapter explores the development of Ukraine’s regional
policy and its relations with Russia. It seeks to identify the reasons
why the regional initiatives pursued so dynamically by the early
Yushchenko leadership failed to produce tangible results.

The first section explores the link between domestic politics
and foreign policy, which is particularly strong in a country like
Ukraine exposed to profound domestic changes. The second sec-
tion investigates Ukraine’s regional policy in the aftermath of the
Orange Revolution, specifically with reference to GUAM, the CDC
and the Yushchenko Plan for conflict resolution in Transnistria.
Finally, the chapter focuses on Ukrainian-Russian relations. A
short analysis of the two countries’ foreign policies is followed by
a closer look at three issues, which have almost constantly fea-
tured prominently on the bilateral agenda since December 2004:
Russian-Ukrainian energy relations, debates about the future of
the Black Sea Fleet (BSF), which are closely intertwined with the
question of the status of the Crimea, and, finally, Ukraine’s
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involvement in Russian-led integration and cooperation in the
former Soviet Union.

Foreign policy and domestic politics

Recent domestic disorder has led to doubt being expressed as to
whether the ‘Orange Revolution’ really was a ‘transition from post-
communism to democracy’? or merely a transfer of power from one
interest group to the other, thus allowing the dysfunctionality of
‘pre-revolutionary’ institutions to re-emerge and anti-revolution-
ary actors to regain influence.3 An assessment of the impact of the
Orange Revolution on Ukraine’s post-Soviet transformation
would certainly be premature. Charles Fairbanks’ cautious
appraisal of the ‘coloured revolutions’ as ‘rites of passage, which
(...) separate and symbolize two distinct periods, whereas the con-
cept of “transition to democracy” has come to have a foggy indeter-
minacy’#is a good description of the underlying significance of the
events, because it accurately gauges their impact, at the same time
leaving the final outcome of the institutional transformation rela-
tively open.

Domestic change is a crucial factor shaping foreign policy, and
this is especially the case in countries shaken by cataclysmic inter-
nal events. In Ukraine, this nexus between domestic politics and
foreign policy is particularly significant for two reasons: first,
Ukrainian foreign policy-making suffers from domestic disagree-
ment and infighting over the future external orientation of the
country.> This absence of unity is very much a consequence of
Ukraine’s ethnicised regionalisation, which separates the Eastern
and Southern parts from the Western part of the country and is
regularly being exploited in power struggles in Kyiv. Secondly, as
hasbeen shown by Pawel Wolowskiin Chapter One of thisvolume,
the political process is severely hampered by an unstable and fluc-
tuating institutional environment. This allows for antithetical
positions to alternately or even simultaneously translate into for-
eign policy behaviour.

Foreign policy thinking in Orange and Blue

The foreign policy orientations of the Orange Coalition and the
Party of Regions have often been interpreted as unambiguously
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pro-Western and pro-Russian respectively. A closer look reveals a
much more nuanced and multi-layered picture of both sides’ for-
eign policy postures.

The Orange Coalition, which took power from President
Kuchma at the beginning of 2005, emphasised Euro-Atlantic inte-
gration as its main foreign policy goal. This aspiration was com-
plemented by a more active regional policy, addressing those
states in the Western and Southern CIS who shared the desire for
closer relations with the EU and NATO and greater autonomy
from Russia.

At the same time, many of the steps taken after the Orange Rev-
olution demonstrated the new leaders’ awareness of Russia’s
importance in Ukraine’s foreign and domestic policy.6 Ukrainian
pundits in 2005 cited two main reasons for this ‘natural’ phenom-
enon: ‘... on the one hand, Ukrainian citizens (the majority of them
being voters) traditionally stand for the development of relations
with Russia. On the other hand, withoutestablishing reliable, pre-
dictable and constructive relations with Russia, the strategic goal
of integration into the European and Euro-Atlantic institutions
will be difficult to accomplish.”” One may add a third, economic
reason: because breaking up with Russia would have the most
severe consequences for the Ukrainian economy. Not only is
Ukraine dependent on Russian energy deliveries, but the two
countries also share production lines in important industrial sec-
tors, such as aviation, metallurgy etc.8 Thus, while securing inter-
nal democratisation through European and Euro-Atlantic inte-
gration, the Orange Coalition proclaimed a pragmatic approach
towards Russia, aiming at preserving functioning relations with
their Eastern neighbour.

The Party of Regions, on the other hand, did not display a
purely pro-Russian, anti-Western foreign policy ideology. This
image, cultivated thoroughly in Western, Russian and partly
Ukrainian discourses around the ‘Orange Revolution’ and fos-
tered by the blunt Russian support for Yanukovich during and
after the 2004 election campaign, neglects the way in which
Ukrainian foreign policy developed during the Kuchma era. This
‘multi-vectoral’ policy was never oriented towards deeper integra-
tion with Russia or unequivocal acceptance of Russian dominance
over the CIS. On the contrary, it aimed at maintaining a balance
between Ukraine’s Eastern and Western neighbours. It was the
Kuchma leadership who tabled NATO and EU membership -
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albeit with much less commitment to what this implied in terms
of domestic consequences and transformations.? It was also under
Kuchma that Ukraine entered NATO’s Partnership for Peace Ini-
tiative and negotiated the NATO-Ukraine Action Plan as well as
the ENP Action Plan with the EU.

Hence, Yanukovich should not be regarded solely as the heir of
a period of pro-Russian policy as opposed to the pro-Western pol-
icy promulgated by the Orange Coalition. Furthermore, the Party
of Regions recently started displaying growing caution regarding
economic integration with Russia and the activities of Russian
business in Ukraine. Eastern Ukraine’s business elites, who pro-
vide the most important support for the Party of Regions, are
increasingly reorienting themselves away from Russia and
towards economic integration with the European Union. As
Rosaria Puglisi illustrates in Chapter Two, they show growing
interest in certain international norms and business standards,
which would help them protect the wealth they accumulated dur-
ing the 1990s. The prospect of getting access to the European mar-
ket also makes business circles more open to closer relations with
the EU. These developments are rather new, and there are strong
factors potentially pulling economic actors back into the Russian
orbit. However, as Puglisi demonstrates in her chapter, the role of
the so-called oligarchs is gradually shifting towards more congru-
ence with the Western-oriented forces.

The above analysis shows that the main political camps’ posi-
tions on foreign policy overlap significantly. However, this has not
led to a foreign policy consensus, which could form a more stable
basis for Ukraine’s behaviour in the international arena. The rea-
son for this lies basically in the inter-institutional competition
and the weaknesses of political decision-making. In today’s
Ukraine, political actors still prefer to emphasise differences
instead of similarities, thus exploiting foreign policy issues in
domestic power struggles.

Foreign policy decision-making - under construction

The development of the foreign policy decision-making process
reflects the general weakness of state structures in Ukraine and
aggravates the emergence of a coherent foreign policy. After the
‘Orange Revolution’, and particularly after the 2006 parliamen-
tary elections, this weakness allowed for competing interest
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groups to exploit foreign policy decision-making in their struggle
for power.

The Ukrainian constitution provides for a division of labour
with regard to the conduct of foreign policy between the President,
the Verkhovna Rada and the Cabinet of Ministers/Ministry of For-
eign Affairs. While the President administers the country’s foreign
policy'® and heads the National Council of Security and Defence,
the Verkhovna Rada ‘determines the principles of [domestic and]
foreign policy’,’ and exerts indirect influence through the right
to approve (or decline) the state budget and adopt (or dismiss)
international treaties. The Cabinet of Ministers/Ministry of For-
eign Affairs is responsible for foreign policy implementation.’2

In the last years of the Kuchma era, the creation of informal
institutions duplicating the constitutional organs increasingly
aggravated democratic control over foreign policy-making. The
expansion of the Presidential Administration and the gradual
transfer to it of an ever-increasing number of competencies from
other branches of power were a case in point. In November 2003 a
law entered into force, which provided the Foreign Policy Depart-
ment of the Presidential Administration with the right to oversee
the activities of the Ministry of Foreign Affairs and control its
staffing policy. ‘As a result, the institution, which has no constitu-
tionally specified functions and powers, effectively usurped the
role of the foreign policy decision-making centre, transforming
the Foreign Ministry into an institution that merely carries out
orders.”3

The constitutional compromise negotiated during the
Orange Revolution weakened the position of the President and
his/her administration to the advantage of the other branches of
power. The Orange leadership initiated a process of reorganisa-
tion of state structures aiming at reducing duplications and
informal institutions, and enhancing transparency and effi-
ciency. Several presidential decrees issued in 2005 confirmed the
role of the Ministry of Foreign Affairs as a co-ordinator of foreign
policy activities and thus reinstated its initial competencies. The
internal structure of the Ministry was reorganised, the number of
departments reduced and the staff reshuffled. However, by the
end of 2005 these structural reforms had not resulted in more
efficient policy-making. The importance and influence of single
branches of power in the reorganised political system depended
on individual figures and their ambitions. Thus, the relation-



Sabine Fischer

ships between those individuals were often the most important
factor shaping the (dys)functioning of inter-institutional rela-
tions and the policy process.’4 The actions of the executive bodies
remained badly-coordinated. Foreign policy was actually con-
ducted by several institutions at the same time and resulted in
Ukrainian foreign policy presenting contradictions on the inter-
national stage.

The strategic foundation of Ukraine’s foreign policy also
remained nebulous. The only official document outlining the
‘Fundamentals of Ukrainian Foreign Policy’ dates back to 1993.
After the Orange Revolution it was considered obsolete. The new
authorities announced that it would be replaced by a new docu-
ment mirroring the manifold changes which had taken place since
1993. However, the year 2005 passed by without any measures
being taken. With the parliamentary elections in March 2006 it
became less and less likely that a law codifying Euro-Atlantic inte-
gration as the fundamental course of Ukraine’s foreign policy
would be adopted by the Rada. The conflict around Foreign Min-
ister Tarasyuk, who lost much of his influence after the coming to
power of the Anti-Crisis Coalition in August 2006, further paral-
ysed decision-making on the issue.?> The split between the Presi-
dent and his Foreign Minister on the one hand, and the Prime
Minister and the majority in the Rada, on the other, became ever
more obvious. In autumn 2006, several parliamentary factions
worked on draft laws on foreign policy to replace the 1993 docu-
ment. The blueprints ranged from Ukraine’s quick accession to
NATO and the EU over non-block status to far-reaching integra-
tion with the CIS and other organisations in the post-Soviet
space.16

With a growing number of deputies from the Our Ukraine
party defecting to the Party of Regions faction at the end of 2006
and the beginning of 2007, the situation became precarious. The
Orange forces’ chances of having a bill approved by the Rada were
shrinking, while the growing Party of Regions faction together
with their coalition partners were enjoying increasing support.
Considering the general weakness of law implementation in
Ukraine, such a step would most likely not have profound conse-
quences for the conduct of foreign policy. The gradually shifting
priorities of the Party of Regions described above also justifies
doubts as to whether such a law would have had severe conse-
quences for foreign policy-making. Nevertheless, a bill making the
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idea of neutrality and integration with the CIS the cornerstone of
Ukraine’s foreign policy would send a strong signal to the outside
world and further weaken the position of the President.

A closer look at foreign policy thinking and the decision-mak-
ing process rebuts the assumption that with Yanukovich’s return
to power the Prime Minister’s office simply reintroduced the
‘multi-vector’ policy of the Kuchma years. The Euro-Atlantic ori-
entation has acquired a firmer status in Ukrainian foreign policy
thinking and making than was the case before the Orange Revo-
lution.1” Despite their weakness, the Orange forces have managed
to infiltrate the political system and to secure institutional repre-
sentation. Parts of the ‘Blue camp’ have come to support eco-
nomic integration with the EU, gradually moving closer to the
positions of their political adversaries. However, Ukraine’s politi-
cal elites are still far from a foreign policy consensus. Their rap-
prochement remains rather clandestine, because various actors
cannot resist the temptation to exploit foreign policy in domestic
infighting. This prevents the opposing camps from emphasising
obviously existing similarities, and locks foreign policy into
domestic power struggles. However, as opposed to Kuchma’s
‘multi-vector’ policy, in Ukraine today the ‘vectors’ do not form
part of a single policy, but are pursued by different branches of
power. Ukrainian foreign policy, ambiguous though it may be, is
also therefore the expression of a new pluralism induced by the
Orange Revolution.18

Ukraine as a regional leader?

Upon assuming office, the new Ukrainian leadership announced
its intention to set new priorities in regional cooperation and make
Ukraine a regional leader and promoter of democracy by gathering
like-minded states on the road to European integration. In the
words of former Foreign Minister Tarasyuk, ‘this community
should, as the Visegrad Group, help us in our rapprochement with
the European Union. We have to support each other. Ukraine,
which has already reached a higher level of democratic and eco-
nomic development, has to support and pull the others in this
direction. Thisis theleadership role Ukraineis supposed to play for
objective reasons.”1?
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GUAM - asleeping beauty awakes?

When President Yushchenko announced his intention to reacti-
vate GUAM in spring 2005, the organisation had been almost for-
gotten.?0 During the 10 years of its existence, it had never lived up
to its founders’ expectations to develop into a political, economic
and infrastructural bridge between the Caspian region and West-
ern Europe. The growing international isolation of Kuchma’s
regime, and its eventual turn towards Russia in 2002/2003, had
further weakened the organisation.

At the Summitin Chisinau in April 2005 the Ukrainian leader-
ship suggested transforming GUAM into a fully-fledged interna-
tional organisation based on three main pillars: democratic
changes and stability in the Black Sea/Caspian region, economic
cooperation and development, and security cooperation.2’ Mem-
ber States emphasised the potential of the organisation to become
atrade bridge between East and West (in particular through coop-
erationin the energy field and the creation of a free trade area),and
to have a role in security cooperation, namely with regard to the
protracted conflicts on the territory of the former Soviet Union.
The summit declaration advocated reintegration of the break-
away territories and peaceful coexistence of different ethnic
groups in the respective states. GUAM also supported Georgian
President Saakashvili’s peace plan for South Ossetia and the
Yushchenko Plan for Transnistria, and called upon OSCE mem-
ber states to insist on the withdrawal of Russian troops from
Moldova and Georgia. They highlighted their will to closely coop-
erate and support each other in the rapprochement with the EU,
NATO and the US. In order to achieve these goals, the declaration
concluded, GUAM should be transformed into a ‘regional organi-
sation aiming at democracy and development.’22

One year later, the GUAM Summit in Kyiv adopted the statute
of the ‘Organisation for Democracy and Development -
GUAM’.23 The summit triggered a debate about the creation of
collective peacekeeping forces and civil policy units to be utilised
in the conflict-resolution processes.?4 The organisation also set
up a group of anti-terrorism experts from the security services of
the member statesand a ‘Virtual Centre for Information Exchange
in the Combat of Organised Crime.’?5 A further step towards the
institutionalisation of the organisation was the creation of a Gen-
eral Secretariat in Kyiv during the first half of 2007.26 Both the
statute itself and measures undertaken following the summit
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revealed a change of priorities, shifting the initial emphasis on
economic cooperation to political and security matters.2”

GUAM members started to coordinate their policies on the
international level. The organisation has observer status with the
General Assembly of the United Nations and is currently trying to
gather support for a resolution of the UN General Assembly on
the protracted conflicts.?8 A similar strategy is used within the
OSCE and the Council of Europe, where GUAM members coordi-
nate their positions and speak for each other. GUAM also strives to
build closer relations with the EU and NATO, as well as with indi-
vidual EU and NATO member states. While both NATO and the
EU are hesitant to enter into an official exchange with GUAM,?°
individual member states are showing signs of more openness to
GUAM’s aspirations, as demonstrated for example by Polish Pres-
ident Lech Kaczynski when visiting the 2007 GUAM Summit in
Baku.30

The Ukrainian leadership’s efforts to revive GUAM infused
GUAM with a new dynamic. However, this development was
inhibited by a number of factors. The withdrawal of Uzbekistan
after the events in Andijan and its reorientation towards Russia
demonstrated the impact Russia still exerts on developments in
the region of which it does not approve.3! Chisinau, under strong
economic pressure due to Russian bans on Moldovan agricultural
produce, has visibly reduced its engagement in GUAM recently
and intensified contacts with Moscow. Rumours about a new
Russian initiative for the regulation of the conflictin Transnistria,
bypassing other external actors as well as Ukraine, were circulating
in the months before the Baku summit. Moldovan President
Voronin did not attend the summit, but went to Moscow instead
in order to discuss conflict settlement in Transnistria.32 It is diffi-
cult to forecast whether Moldova will follow the Uzbek example.
In any case, the latest developments demonstrate how easily
GUAM is sidelined by its member states. GUAM states also have
experienced great difficulties in agreeing upon the details of coop-
eration. As a result, most plans to establish common security
structures have not got beyond the drawing board stage and the
GUAM agreement on free trade has not led to a significant
increase in the volume of trade between member states. The organ-
isation is further weakened by the fact that Ukraine as a key mem-
berhasstill not ratified its statute. Considering the domestic stale-
mate in Ukraine, this is unlikely to change in the near future.
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The Community of Democratic Choice (CDC), also a Ukrain-
ian-Georgian initiative, faced even bigger problems in its develop-
ment. It was launched as a loose alliance of states including the
Baltic countries, Ukraine, Moldova, Georgia and some South-East
European countries (among them Romania), aiming at democ-
racy, good governance, regional integration and rapprochement
with the EU.33 The initiative fizzled out soon after the first Sum-
mit in Kyiv in December 2005. There were only two more gather-
ings in 2006, organised by Lithuania and Romania, and no follow-
up on the proposals discussed during the Kyiv summit. The last
meeting did not even take place under the specific aegis of the
CDC, but was merged by the Romanian organisers with a wider
Black Sea initiative. In the words of a Ukrainian observer, CDC
became both a victim of the weakness of Ukrainian foreign policy-
making and the competition between Ukraine and Romania for
regional leadership. Lack of support from the EU and NATO pro-
vides another reason for the initiative’s failure.34

Transnistria - two steps forward, one step back?

From 1993 on, Ukraine had been involved in the so-called five-
sided format, consisting of Russia, Ukraine and the OSCE as medi-
ators and Moldova and Transnistria as conflict parties. Kyiv also
has observer status with the Russian-Moldovan-Transnistrian
peacekeeping forces. The Kuchma administration did not pursuea
proactive approach with respect to the resolution of the conflict.
Too many interests closed ranks to oppose any engagement that
would have the effect of changing the status quo: Ukrainian business
circles benefited from shadow trade and smuggling on the Ukrain-
ian-Transnistrian border, and the political elite in Kyiv had no
interest in conflicts with Russia over Transnistria.

This changed radically after the Orange Revolution. During
the GUAM Summit in April 2005, Viktor Yushchenko launched a
seven-point proposal for the Transnistrian-Moldovan conflict
under the title “To Settlement through Democracy’. This first
draft contained all the aspects characterising the Ukrainian
approach - and its shortcomings. Its key elements were: the
democratisation of Transnistria; early elections to be held in
Transnistria under the observation of the EU, the OSCE, the
Council of Europe, Russia and the United States; closer involve-
ment of the EU and the US in the negotiation process; transfor-
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mation of the (Russian) peacekeeping forces into an international
mechanism of military and civilian observers under the aegis of
the OSCE; the setting up of an observation mission to military-
industrial enterprises in the region; and the monitoring of the
Moldovan-Ukrainian border by OSCE teams from Ukrainian ter-
ritory.33

The final version of the Yushchenko Plan was published one
month later. It foresaw the reintegration of Transnistria as an
autonomous entity with a ‘special status’ within 18 months.
While Moldova was supposed to remain the sole subject of inter-
national law, Transnistria should have its own constitution,
insignia, and the right to participate in foreign policy-making in
matters affecting its interests. The plan reiterated the idea of early
elections under international observation. It named Russia,
Ukraine and the OSCE as guarantors of the settlement, who
should, with the support of the EU and the US, work out an agree-
ment on the special status of Transnistria.3¢

Yushchenko’s initiative met with mixed reactions. A declara-
tion of the Moldovan Parliament approved the plan in principle,
at the same time expressing grave concerns. It pointed out that the
Ukrainian proposal had not considered ‘some settling principles,
including those concerning: withdrawal of the Russian troops;
demilitarisation, principles and conditions to democratise the
zone; establishing of a transparent and legal control of the
Transnistrian segment of the Moldovan-Ukrainian border’.37 The
declaration emphasised that the Plan endangered Moldovan sov-
ereignty in conceding to Transnistria the right to have its own con-
stitution, foreign policy and insignia. It expressed serious doubts
as to whether free and democratic elections would be possible ‘in
conditions where the Constitution of the Republic of Moldova
and international democratic standards are disregarded, political
pluralism and freedom of expression are lacking, and manifesta-
tion of an attitude different from the imposed one is repressed.’38
Instead, the Parliament claimed that democratisation in Transnis-
tria should be viewed as a longer-term process and supervised by
the international community. It also demanded stronger involve-
ment of the EU than the Ukrainian plan had envisaged.

The EU displayed cautious openness with regard to a deeper
involvement in the peace process. As a consequence it obtained,
together with the US, observer status in the five-sided negotiation
format (which has evolved since then to 5+2) as of September
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200S. In October 2005 Brussels launched the EU Border Assis-
tance Mission (EUBAM) on the Moldovan-Ukrainian border, dis-
patching 60 EU customs and police experts to monitor the
Transnistrian stretch of the border and advise local police and cus-
toms services.3?

In December 2005 Ukraine and Moldova concluded an agree-
ment on customs procedures for trade with Transnistria. Under
this agreement, Ukraine committed itself to accepting Transnis-
trian goods only after certification by the Moldovan customs serv-
ice. The measure aimed at depriving business circles not only in
Transnistria, but also in Moldova, Ukraine and Russia, of the pos-
sibility of (re)exporting goods to Ukraine without paying taxes to
Chisinau. Such exports made up a large part of Transnistrian rev-
enues and, thus, had provided the economic basis of the break-
away regime in Tiraspol. While there had been similar agreements
between Moldova and Ukraine before, implementation seemed to
be more realistic with the Yushchenko government, given its
proactive approach towards conflict settlement. However, Kyiv
was slow in implementing the agreement, and massive EU pres-
sure was needed to secure its entering into force. In summer 2006,
areportby theInternational Crisis Group stated that ‘the new cus-
toms regime is a bitter political pill for the Transniestrian regime,
but only that; it does little economic damage’, since it is not used
by the external actors - including Ukraine - to put economic pres-
sure on Transnistria.40

Internal turmoil played a decisive role for the development of
Kyiv’s Transnistria policy: the mastermind behind the early
Transnistria policy of the new government was Petro Poroshenko,
then General Secretary of the National Security and Defence
Council. Apparently Poroshenko was in close contact with
Moscow, possibly the reason for the predominant role ascribed to
Russia in the plan.#? This approach was heavily criticised by Yulia
Tymoshenko, Petro Poroshenko’s main domestic adversary. After
both Poroshenko and Tymoshenko had been dismissed from the
government in September 2005, conflict settlement slipped down
the agenda. Elections in March 2006 and Yanukovich’s return as
Prime Minister brought the initiative to a complete standstill.

To sum up, the Orange Revolution created a temporary
momentum in negotiations about the Transnistria conflict.
Changes in the setting of the negotiation process as well as in the
context of the conflict were the most important successes of the
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Ukrainian initiative. The involvement of the EU and the US, and
the successful employment of EUBAM, are clearly the result of the
Ukrainian leadership’s increased activities - and they continue.
The same holds true for the Moldovan-Ukrainian border agree-
mentand its - albeit limited - economic and political influence on
Transnistria. However, one year after Yushchenko had first
launched his “To Settlement through Democratisation’ initiative,
the Ukrainian attemptat conflict resolution had lost momentum.
Many of the suggestions made at the GUAM Summitin April 2005
and later on in the Yushchenko Plan for Transnistria were not
taken up again, and the Ukrainian leadership quickly seemed to
lose its grip on the issue. Kiyv’s reluctant stance on the implemen-
tation of the customs agreement with Moldova can be seen as the
result of internal pressure by actors interested in the maintenance
of the status quo in trade relations with Transnistria. Against the
backdrop of an unfolding internal crisis, these forces were obvi-
ously strong enough to block a more constructive policy on
Transnistria.

Ukrainian-Russian relations after the Orange Revolution

Ukraine and Russia have along and difficult common history. The
two countries are linked through political and economic interde-
pendencies as well as cultural, historical and language bonds.
Changes in Russian-Ukrainian relations have been triggered not
only by the Orange Revolution, but also by the transformation of
Russian foreign policy after 2000. During the first half of the
1990s, relations between Russia and Ukraine were greatly affected
by the problems resulting from the dissolution of the Soviet
Union.#2 The 1997 Russia-Ukraine treaty temporarily regulated
some of the issues at stake. However, many questions remained
unresolved and were at the root of recurring tensions.

Ukraine’s policy towards Russia: from a multi-vector approach
to amultiplicity of approaches

Before 2005, Ukraine’s approach towards relations with Russia was
shaped by the Ukrainian government’s ‘multi-vector’ policy. It
unfolded against a regional background very different from
today’s: the EU had only just started to develop an independent
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policy towards the former Soviet Republics. The process of Eastern
enlargement was in its infancy and absorbed most of Brussels’
energy and attention. Russia was a weak player, paralysed by inter-
nal transformation processes. Political and economic crises, culmi-
nating in financial breakdown in autumn 1998, forced Russian
policymakers to concentrate on internal matters and prevented
them from pursuing a more assertive policy in the CIS.

In this specific situation, Ukraine reluctantly responded to
Russia’s attempts to create new institutional bodies on the terri-
tory of the former Soviet Union by only partly joining the CIS and
related organisations and keeping its commitment at the lowest
possible level. While Russia regarded the CIS as a vehicle to main-
tain tight links with its newly independent neighbours and to pro-
mote its interests, ‘Ukraine’s preferred option for the CIS (...) was
that it became a body to help with the transition from former
Soviet status to European statehood.”#3 From this perspective, the
CIS provided a mechanism for the peaceful completion of the dis-
solution of the Soviet Union. Accordingly, Kyiv throughout the
1990s steadfastly declined any measures leading to deeper inte-
gration, including the idea of providing the CIS or related organi-
sations with a supranational dimension. At the same time, Kyiv
pursued a strongly Western-oriented policy, aiming at rapproche-
mentwith the key political institutions and becoming a member of
the European political and economic community.

However, regional developments in recent years have changed
Ukraine’s situation profoundly. Following their enlargement
processes, NATO and the EU now join borders with Ukraine. This
has changed the political, economic and societal balance of
Ukraine’s relations with its western neighbours. Russia, on the
other hand, hasbecome increasingly sensitive concerning the EU’s
and NATO’s influence on Ukraine and the post-Soviet space in
general. By 2004, Ukraine found itself in the centre of a growing
battle for influence between Russia on the one hand, and the EU
on the other. This uncomfortable position made it ever more com-
plicated for Kyiv to pursue a policy aiming at a balance between
crucial (economic) relations with Russia and the political will to
integrate with Western Europe.

At the same time, Brussels sent out more or less clear signals
depriving Ukraine of a membership perspective. With the inaugu-
ration of the European Neighbourhood Policy (ENP) in 2002, it
was made clear to Kyivin cold print that it was destined to become
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partofthe ‘ring of friends’around the EU rather than a member of
the club itself. At the same time, Ukraine was shaken by domestic
scandals, shedding glaring light on the regime’s endemic corrup-
tion and entanglement with organised crime. Growing isolation
in relations with the EU and the US, and the need to secure assets
as Kuchma’s second term was coming to an end, led the regime to
seek the Kremlin’s support in the run-up to the December 2004
presidential elections.

The rest of the story is well-known and does not need to be
repeated here. As will become clear in the following sections, the
new Ukrainian leadership did not succeed in developing a new for-
eign policy strategy responding to the changes in the country’s
regional environment. Rather, foreign policy debates split in dif-
ferent camps which are still today unable to reconcile their views
and merge the nation’s interest in constructive relations with Rus-
sia with further rapprochement with the EU.

Russia’s policy in the CIS: back to assertiveness

The coming to power of Vladimir Putin in 1999/2000 ushered in
profound changes in Russia’s foreign policy. The earthquake of
the financial and economic crises in 1998 had sharpened the new
Russian leadership’s awareness that any foreign policy should
aim at internal political and economic consolidation first, before
striving for more ambitious goals on the international stage. The
new leadership regarded Western Europe and the US as the most
important partners for Russia’s modernisation and integration
into the global economy. The Kremlin quickly set out to bridge
the gap between Russia and ‘the West’ caused by the 1999 Kosovo
war.

The - increasingly authoritarian - consolidation of the Russian
state was accompanied by the reorganisation and professionalisa-
tion of foreign policy-making. After the turmoil of the late 1990s,
the government regained control over the decision-making process,
and started to act more homogenously. From 2003 on, this process
was accompanied by the emergence of a new self-confidence, which
manifested itself in 2005 in the idea of ‘sovereign democracy.”44
Based on its energy wealth and growing financial independence
from Western and international donors, Russia reclaimed a posi-
tion as a global player and demanded to be treated as an equal part-
ner.
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These shifts in Russia’s attitudes towards the outside world
also affected the Newly Independent States (NIS). Russia’s policy
towards its neighbourhood can be divided into two phases. From
2000 to 2004, Moscow tried to foster closer cooperation and inte-
gration between the NIS under Russian guidance. Instead of
strengthening the CIS, which was perceived as increasingly dys-
functional, the Kremlin created new integration structures.4> The
goal of this reactivated regional policy was a unified economic
space, a ‘Eurasian integration model’, which aimed at providing
the NIS with a viable alternative to European integration
processes.

The second phase of Russia’s policy towards its neighbour-
hood after 2000 is closely connected with the ‘colour revolutions’
in Georgia and Ukraine. It reflects Russian policymakers’ percep-
tion of these events, and the lessons they drew from them. The
Orange Revolution provoked harsh reactions among Russia’s
political elite, anti-revolutionary paranoia and a feeling of
besiegement. The events in Ukraine were basically interpreted as
the result of Western (primarily US, butalso EU) activities aiming
at overthrowing Russia-friendly governments in the former
Soviet Union and changing the balance of power in the region.
The ultimate goal of this hidden agenda, as suspected by many
observers and decision-makers in Moscow, was to induce a simi-
lar developmentin Russia proper, which would provide the ‘West’
with the opportunity to gain control over the country and its
energy wealth. In 2005, after EU enlargement and the Orange
Revolution, Russia was faced with the EU’s growing significance
in its zone of influence and with new governments in some NIS
trying to shake off Russian dominance.46 This perception led to
Moscow adopting an increasingly assertive stance towards the
region. Moscow refocused its integration efforts on those coun-
tries, which displayed - albeit limited - interest in closer coopera-
tion. In its relations with ‘deviant’ states like Ukraine and Geor-
gia, Russia retreated to a policy of economic pressure, linked with
political threats.

The instruments used in this struggle for influence ranged
from embargos on vital goods from these countries (wine and
agricultural produce from Moldova, wine and mineral water from
Georgia) and the exploitation of energy dependence to increased
support from Moscow for the regimes in the breakaway regions in
Georgia and Moldova. This does not imply that ‘the Kremlin’ dis-
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poses of full control over Russian economic actors like Gazprom
orrulingelites in Transnistria, Abkhazia and South Ossetia, to the
extent that it can utilise them deliberately against Kyiv, Chisinau
or Tbilisi. However, where interests overlap, strong pressure on the
respective governments emerges, as was already demonstrated in
the case of Moldova’s involvement in GUAM.

Basically, the colour revolutions confronted Moscow with the
failure of its ‘soft power’ policy, aiming at the creation of an alter-
native integration model, which would ultimately draw the NIS
back into Russia’s orbit. In reaction to this, Moscow returned to
bilateralism in its relations with its neighbours, using informal
political and economic elite networks to maintain its influence,
and exerting massive economic pressure where this influence was
imperilled.

Celeste Wallander has coined the term ‘transimperialism’ to
describe this volte face in the economisation of Russian foreign
policy in the early Putin years. Against the background of an
increasingly authoritarian political system based on control and
the distribution of rents between patron and client, Russia has to
find ways to integrate into the global economy without endan-
gering the position of its ruling elites. According to Celeste Wal-
lander, it resorts to transimperialism, which ‘is the extension of
Russian patrimonial authoritarianism into a globalized world.
Russia can trade and invest without being open and permeable by
selectively integrating transnational elite networks in the global-
ized international economic system and replicating the patron-
client relations of power, dependency, and rent-seeking and dis-
tribution at the transnational level.” Thus, ‘Russia can live with
the Yushchenko government, for example, as long as Ukraine’s
internal political economy is sufficiently patrimonial and cor-
rupt to prevent transatlantic standards of transparency and rule
of law in its commercial dealings with Russia.’4”

As will be demonstrated in the following section, transimperi-
alism was indeed a strong determining factor in Ukrainian-Russ-
ian relations after the Orange Revolution. However, changing atti-
tudes among Ukraine’s political and economic elites put
constraints on Russia’s ability to use this leverage This implies a
chance not only of protecting Ukraine against Russia’s burgeon-
ing transimperialism, but also of abolishing transimperialism as
an instrument altogether, thus making Russia’s (re)integration
into a wider European community a possible option.
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Ukraine and Russia in the wake of the Orange Revolution

The success of the Orange Revolution came as a shock to Russia’s
policymakers. Moscow had expected neither the determination of
the opposition movement nor the weakness of the Yanukovich
camp it had supported so openly during the election campaign. The
EU’s cohesive support for democratic procedures in the Ukrainian
elections was the third unwelcome surprise for Moscow. During the
first months after the events on Maidan Nezalezhnosti, Russian pol-
icy towards Ukraine seemed to be paralysed by this threefold trauma.

Although Yushchenko paid his first foreign visit to Moscow
two days after his inauguration in order to indicate that Russia
remained of the utmost importance for his government, relations
between the two countries remained chilly. New mechanisms for
bilateral dialogue were created soon after the elections, butit took
until the end of 2006 before they became operational.#® Direct
contacts between the heads of states remained sporadic. After the
gas crisis in January 2006, meetings between the heads of govern-
ment were interrupted for over a year.4® Although verbal commit-
ments attesting to the importance of good relations were
exchanged between Kyiv and Moscow, old and new conflicts were
simmering away beneath the surface.

The Ukrainian-Russian gas crisis

The most dramatic events were linked to the gas crisis in the winter
0f2005/2006.

During the 2005 negotiations between Ukraine/Naftogaz and
Russia/Gazprom on the conditions of gas supply to and the transfer
of gas through Ukraine, Gazprom suggested a significant price
increase (starting from $160 per tcm in summer to $230 per tcm in
December 20035) as well as the transition from barter to cash pay-
ment.50 The parties were not able to reach a compromise by the end
of December 2005. Gazprom followed through with its threats and
interrupted gas deliveries to Ukraine on 1 January. In reaction,
Ukraine temporarily siphoned gas from the transit pipelines in
order to secure its energy supply. Gas deliveries to the EU were
affected for the first time ever since energy trade had started between
the then Soviet Union and Western Europe. Under conditions of
extreme pressure and opacity, an agreement was hammered out by
4 January 2006. The new contract provided a short-term solution
for both sides, but had severe long-term implications for Ukraine’s
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position vis-a-vis Russia. It introduced Swiss-based RosUkrEnergo
asanintermediate trader,and separated Ukrainian domestic supply
from the transit of Russian/Central Asian gas through Ukraine to
Western Europe. Gazprom accepted full cash payment for transit,
with fees fixed for five years. The more problematic aspects of the
agreement, however, concerned the role of RosUkrEnergo and
UkrGazEnergo. RosUkrEnergo became the main operator of
Ukrainian gas imports, buying Russian gas from Gazprom (at near
market prices) and Central Asian gas (at lower prices) and selling a
mix of both at an intermediate price to UkrGazEnergo, founded in
February 2006, for domestic distribution.>?

The emergence of two new actors in Russian-Ukrainian energy
relations weakened the Ukrainian gas company Naftogaz
Ukrainy. Its right to re-export Russian gas, as well as to cover
domestic supply, was abrogated, which severely damaged the prof-
itability of the company.>2 ‘Some Ukrainian observers consider
that the 4 January agreements have as their ultimate objective to
bankrupt Navtogaz, which would facilitate the gas export
pipeline’s buyoutby its indirect creditor - Gazprom.’s3 The lack of
transparency not only of the negotiation process, but also of the
actions of RosUkrEnergo and UkrGasEnergo, and the involve-
ment in them of different Russian and Ukrainian business circles,
deprived the Ukrainian state of any control over energy trade. Not
onlydid the governmentloseits grip on domestic distributionand
the re-export of Russian gas, conceding a virtual monopoly of
Ukraine’s gas supply to RosUkrEnergo and UkrGasEnergo. It also
lost its say in the exact determination of the mix of Russian and
Central Asian gas eventually delivered to Ukraine. Last but not
least, and unlike the transit fees paid by Russia, the gas price
charged by RosUkrEnergo is not fixed, but has to be renegotiated
on a yearly basis.>* Observers therefore called the agreement the
‘Pearl Harbour’ of Ukrainian energy diplomacy. It was seen as a
major blow to Ukrainian ‘energy sovereignty’, one of the central
goals proclaimed by the Orange Coalition.

What does the 2006 energy crisis reveal about Ukrainian-Russ-
ian relations?

As for Ukraine, events around 4 January 2006 showed that,
despite the newleadership’s commitment to the fight against cor-
ruption and energy dependency, there were still many influential
actorsinterested in the maintenance of the status quo in energy rela-
tions with Russia. The blurred and unclear circumstances of
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energy trade between Russia and Ukraine had provided Ukrainian
business groups with boundless rent-seeking possibilities and
thus had made the Ukrainian gas sector a ‘magnet for corrup-
tion.”>> These groups had a vital interest in maintaining a status
quo, which guaranteed the continuation of energy rents. Actors
supporting the precarious status quo were to be found in all politi-
cal camps, although the Party of Regions probably benefited more
as the gas crisis strengthened its position in the political system
and contributed to Yanukovich’s return to power. In other words,
distorted energy relations had and still have a strong impact on
the development of the Ukrainian political system, including
Ukrainian foreign relations.

The Russian-Ukrainian energy crisis is also very telling with
regard to Russia’s approach towards Ukraine (and other NIS) after
its humiliating defeat during the Orange Revolution. While
Moscow obviously gave up openly interfering with domestic
processes, Russian political and economic interest groups con-
tinue to shape developments in Ukraine to their own advantage.
In the case of energy relations, Russian actors made use of shadow
deals and opaque and corrupt energy sector structures in order to
strengthen their economic influence. This economic impact can
occasionally translate into political leverage. Thus, Gazprom soft-
ened its stance during the renegotiation of gas prices after Prime
Minister Yanukovich had categorically denied any intention by
Ukraine to join NATO during a visit to Brussels in autumn 2006.
Its attitude became again more assertive after the inauguration of
the new Tymoshenko government, and especially after the Presi-
dent, Prime Minister and Speaker of Parliament jointly published
a letter calling for NATO to provide Ukraine with a Membership
Action Plan at the Bucharest Summit on 18 January. The Russian
energy sector should not be seen as a foreign policy tool under full
control of the state.>¢ In the case of energy relations with Ukraine,
however, the state’s interest in political control and the energy
companies’ desire for expansion of their assets and control of the
pipeline systems in the CIS merged in an ‘unholy alliance.’

Interpretations of the Ukrainian-Russian gas crisis in
2005/2006 abound, varying considerably in their assessment of
the events. Some observers saw it basically as part of the economi-
sation of Russian foreign policy and Gazprom’s strategy to ratio-
nalise energy relations with the other NIS by increasing energy
prices to world market level. According to this reading, Russia
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rightfully aims at abolishing subsidies it had continued providing
for 15 years after the breakdown of the Soviet Union. Others per-
ceived it as a further illustration of Kremlin-led (and controlled)
Russian neo-imperialism aiming at the restitution of total control
over the post-Soviet territory - with the Ukrainian reform camp
being victimised by a conspiracy of anti-reform forces in Kyivand
the Kremlin.

The reality of Ukrainian-Russian relations is more complex. In
the energy sector transnational elite networks, operating partly or
fully in the dark, shape economic and to a considerable extent also
interstate relations between Russian and Ukraine. In such a con-
stellation, it is impossible to distinguish between ‘good’ and ‘bad’,
between ‘pro-reform’ and ‘counter-reform’, and ultimately
between ‘democratic’ and ‘anti-democratic’ forces among busi-
nessand political elites in Ukraine. The temptation to gain rentsin
a corrupt and intransparent energy sector still seems too strong
for actors in all camps; they are all exposed to the risk of being
drawn back into what Margarita Balmaceda calls ‘rent-seeking
swamps’, undermining any coherent political or economic reform
effortin the country. Hence, what started - at least nominally - as
an effort to transform energy trade according to market rules,
ended up in a shadow structure prone to corruption and inhibit-
ing internal reforms in Ukraine.

The 2006 gas deal is an eloquent example of Russian transim-
perialism. However, this approach can only be successful if it falls
on fertile ground in the countries Russia deals with. Obviously,
the Orange Revolution has notled to the abolition of patrimonial
elite structures in Ukraine, and after the return to power of the
Party of Regions, these structures may have become even stronger
again. This provides the Russians with a toehold enabling them to
penetrate the political and economic system of their neighbour
state. It remains to be seen whether the new Orange Coalition will
be able to take effective action against these structures.

The Black Sea Fleet

The Black Sea Fleet, deployed at the Ukrainian port of Sebastopol
on the Crimean peninsula, is another bone of contention between
Ukraine and Russia. In the early 1990s, violent conflict seemed to
be quite likely when pro-Russian forces in the Crimea were on the
rise and won support from nationalist parties in Moscow.>” The
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disagreement was settled in the Russian-Ukrainian treaty of 1997,
which regulated the use of the Sebastopol port by parts of the Russ-
ian fleet until 2017. However, the modalities of the implementa-
tion of this agreement constitute a constant source of tension
between Moscow and Kyiv.

At first sight, most disputed issues seem to be of a mostly tech-
nical character,like the status and functioning of Russian military
courts in the Crimea, inspections of the fleet by Ukraine, environ-
mental problems caused by the fleet etc.58 Nevertheless they are
closely linked to the question of the status of the Crimea and of
Russian-Ukrainian cooperation on Ukrainian soil, and ultimately
challenge Ukraine’s sovereignty.>?

Matters related to the deployment and management of the
Black Sea Fleet are being negotiated in the framework of the Inter-
state Commission.®0 However, the Russian side employs a two-
pronged tactic with regard to the BSF: while Russian negotiators
demonstrate relative willingness to compromise on less impor-
tant matters and thus ensure the continuation of this dialogue,
Moscow tries to keep the discussion of more strategic issues on a
higher political level and regularly links them with other relevant
topics, like energy and economic relations.®? The most blatant
example of this was President Putin’s suggestion in October 2006
to extend the presence of the BSF in Sebastopol beyond 2017 ‘at
the Ukrainian leadership’s request’.62 Leaving aside the Presi-
dent’s ultimate intention, the heterogeneity of Ukrainian reac-
tion(s) clearly played into Moscow’s hand: President Yushchenko
immediately rejected the Russian ‘suggestion’, pointing at the fact
that the Ukrainian constitution prohibits the presence of foreign
troops on Ukrainian territory. Prime Minister Yanukovich
ambiguously stated that the question would be subject to negoti-
ations and depended on Ukrainian and Russian interests.63 The
Rada, dominated by supporters of Yanukovich’s Anti-Crisis Coali-
tion, during the same period refused to approve the creation of a
commission to monitor the withdrawal of the BSF until 2017.64

Russia’s policy also shapes the context of the BSF issue, which
is closely linked to the status of the Crimea. Itis not too far-fetched
to speculate that the anti-NATO/anti-American demonstrations
against NATO’s Sea Breeze exercise in Crimea in June 2006
enjoyed strong Russian support.6> Policymakers and deputies
belonging to the Russian extreme right pay visits to the peninsula
on a regular basis. Again, the fact that there are deep divisions
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within the Ukrainian political elite provides Moscow with mani-
fold opportunities to influence domestic developments in the
neighbouring country. Many of the Russian actions exacerbate
the gaps between Ukrainian policymakers by putting forward far-
reaching and provocative (and indeed often unviable) sugges-
tions. A serious separatist movement in the Crimea is much less
likely nowadays than it was at in the early 1990s. However, the fact
that the Ukrainian political elite are so divided on the issue and the
delay of solutions to ongoing problems regarding the BSF safe-
guards Moscow’s leverage. Echoing the Russian attitude towards
the protracted conflicts in Moldova and the South-Caucasus,
Moscow is quite comfortable with the continuance of a status quo
thatallows it to exert political pressure on Ukraine.

The Single Economic Space

Ukraine’sinvolvementin the Single Economic Space (SES) has also
been a determining factor on the agenda of Russian-Ukrainian
relations since the Orange Revolution. Through the creation of the
SESin2001-2003,Russiahad aimed at drawing Ukraine closer into
its own orbit.66 The Kuchma administration, however, had refused
to become deeply involved in this project and limited its engage-
ment to the concessions necessary to assure Moscow’s support in
the pre-election campaign 2003/2004. From the very beginning,
Ukraine was not prepared to go beyond a free trade area with the
other three member states and agreed to participate in only a small
number of the agreements signed in the framework of the SES.
After December 2004, expectations that the new Ukrainian
government could be induced to embrace closer integration
within this framework seemed to be even more doomed. The new
leadership continued the attitude of the Kuchma administration
and showed no willingness to move beyond it. Some of its sup-
porters even saw a free trade zone among SES countries as being in
contradiction with Ukraine’s interest in quick integration with
the EU.%7 Yanukovich’s gradual return to power in 2006 raised
hopes in Moscow that Ukraine might change its position with
regard to SES integration.®8 However, Yanukovich’s first state-
ments made it clear that he would not deviate from the course
taken by Yushchenko, as well as Kuchma, before 2004/05. He also
pointed out that cooperation in the framework of the SES should
not adversely affect either Ukraine’s accession to the WTO or eco-



Sabine Fischer

nomic cooperation with the EU. Repeated suggestions from the
Russian side that the WTO accession processes of both countries
should be coordinated were met with equal reluctance by
Yanukovich and Yushchenko.6® The new government will cer-
tainly follow this line, and it is very likely that its reluctance with
respect to intensified cooperation within any of the Russian-dom-
inated frameworks will be even stronger.

Conclusion

This chapter’s analysis presents a sobering picture of Ukraine’s
regional policy three years after the Orange Revolution: Kyiv’s
attempt to forge tighter relations with other Western-oriented
post-Soviet republics has been thwarted, the Community of
Democratic Choice has died a quick death, Moldova now seems to
be breaking away from GUAM, possibly leaving an empty space in
the ‘democratic belt’ alongside Russia’s western borders. The
Yushchenko Plan for the resolution of the conflict between
Transnistria and Moldova is off the table, and Ukrainian-Russian
relations remain tense. As outlined by Pawel Wolowski in Chapter
One of thisvolume, the current domestic situation does not justify
hope for improvement in the near future.

A monocausal explanation of the failure of the Orange leader-
ship’s regional policy would be too simplistic. Neither state weak-
ness within Ukraine, nor Russian pressure, nor other factors alone
are responsible for the decline of the dynamic initiatives which
seemed to shake up the regionin 2005. The various sections of this
chapter demonstrate that the reasons for the failure of the Orange
leadership’s regional policy are to be found on various levels.

This analysis of the domestic background of Ukraine’s foreign
policy reveals the political elite still divided over many crucial
issues with regard to the country’s external orientation. While all
important political parties have embraced tight economic cooper-
ation/integration with the EU, there is no agreement between rep-
resentatives of the two main camps over the question of whether
Ukraine should engage in the post-Soviet space, and if so, what
form this engagement should take. The Orange Coalition started
with the idea of forming a coalition of democracy-oriented coun-
tries and fostering their rapprochement with the EU and NATO. The
Party of Regions and the Anti-Crisis Coalition do not oppose rap-
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prochement with the EU. However, they are reluctant to challenge
Russian positions in the CIS. Therefore, they show no interest in
pursuing any strategy which could irk Moscow. This concerns the
formation of subregional coalitions like GUAM and the CDC, the
change of the status quo in the Transnistrian conflict, or Ukraine’s
accession to NATO.

After the parliamentary elections in March 2006, the two
opposing positions on regional policy were represented by differ-
ent institutions in the political system. While President
Yushchenko and Foreign Minister Boris Tarasyuk stood for an
active and Western-oriented approach, the head of government
and the parliamentary majority pulled in the other direction.
Given the weaknesses and contradictions ingrained in institu-
tional decision-making, the two sides could not but block each
other, thus paralysing Ukraine’s regional policy altogether.

The exploration of Ukrainian-Russian relations highlighted
two other factors which constrain the conduct of a coherent
regional policy by the Ukrainian leadership.

The development and outcome of the Russian-Ukrainian gas
crisis validate the assumption that rent-seeking actors benefiting
from the continuation of the status quo in energy relations are to be
found in all political camps in Ukraine. Corruption and clien-
telism persist also in the reform-oriented parts of the political
elite. This makes the whole political spectrum vulnerable to
actions and deals opposing the declared goal of Ukraine’s regional
policy after the Orange Revolution, namely (energy) independ-
ence from Russia.

The Yushchenko leadership inits early phase failed to reconcile
its pragmatic approach towards Russia with its regional initia-
tives. While Kyiv emphasised its willingness to return to produc-
tive and mutually beneficial relations with Moscow as quickly as
possible, the rhetoric used in the context of GUAM and CDC was
shaped by more or less openly anti-Russian attitudes. Kyiv’s part-
ners, primarily Georgia, took a more aggressive position towards
Russia, thus letting Yushchenko’s appeasing signals on the bilat-
eral level ring hollow. The lack of a comprehensive strategy, con-
structively integrating regional initiatives and relations with Rus-
sia, weakened Ukraine’s regional policy from the outset.

All this led to a decrease in regional activities after March 2006.
As Ukraine’s efforts towards regional cooperation were dwin-
dling, the processes kicked off in 2005 lost momentum. Moldova
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in particular started to drift back towards a more accommodating
position towards Russia. Relations between Ukraine and Georgia
cooled as the influence of the Party of Regions on Ukrainian for-
eign policy grew at the expense of President Yanukovich, who has
aclose personal relationship with Georgian President Saakashvili.

This highlights a general weakness of inter-state cooperation
and/or integration in the post-Soviet space: political elites in the
region have an essentially statist, neo-realist perception of inter-
national relations. Consequently, their openness to multilateral
cooperation, not to speak of deeper integration with other states,
remains rather limited. Inter-state relations are often based on
personal relationships between heads of states or informal elite
networks. Links between members of regional organisations like
GUAM remain weak, and are easily cut off when a change of gov-
ernment or a broader elite change occurs in one of the countries.
Under these circumstances, processes aiming at further integra-
tion proceed very slowly. In most cases they do not go beyond sum-
mit declarations. Consequently, neither the CIS, nor GUAM, nor
any other organisation on the territory of the former Soviet
Union, has so far generated effective economic or political cooper-
ation.

Lastbutnotleast, Russia’s ability to exert influence on regional
developments in the CIS has proved to be still quite considerable.
During and after the ‘coloured revolutions’ policymakers in
Moscow showed increasing readiness to actively use the tools at
their disposal to undermine processes they perceived as detrimen-
tal to Russia’s interests. This left Ukraine’s allies, especially
Moldova, in a precarious dilemma, thus further weakening their
commitment to subregional cooperation. Although Moscow is
not able to (positively) shape the former Soviet space according to
its own dictates, it obviously has the (negative) power to under-
mine integration efforts it cannot control.

The ultimate factor weakening Ukraine’s position as a regional
leader has been the lack of support from important external
actors, namely the EU and NATO. Contradictory signals regard-
ing NATO accession, and obvious reluctance on the part of the EU
to give Ukraine a membership perspective, have not only led to a
loss of credibility within the country, but also weakened Ukraine’s
position in the region and vis-a-vis Russia. At the same time, dis-
agreements with Russia have negatively influenced the attitude of
individual EU Member States towards Kyiv. The EU’s cohesive
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support for the Orange Revolution in November/December 2004
was soon replaced by disagreements between those Member
States, who supported Kyiv’s aspirations towards EU member-
ship, and others, who balked at the risk of tensions with Russia.
The EU displayed this indecisive attitude not only in bilateral rela-
tions with Ukraine, but also towards Kiyv’s regional aspirations.
Its reluctance to lend political support to the Yushchenko Plan
and GUAM, and internal disputes over the involvement of indi-
vidual Member States in the CDC, are a case in point.

Under these circumstances, the Orange leadership’s regional
initiatives could not but produce modest results. If anything, they
raised awareness of the most pressing problems in the region -
without being able to change the structure of regional relations.
Three years after the Orange Revolution, Ukraine still finds itself
stuck ‘in between’ Russia and the EU. It has not succeeded in its
attempt to become a regional player in its own right. A positive
turn of events in the future is dependent on domestic develop-
ments in Ukraine, but also on the policies of its most important
neighbours, Russia and the EU.
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Abbreviations

AP Action Plan

BSF Black Sea Fleet

BYuT Bloc of Yulia Tymoshenko

CAP Common Agricultural Policy

CDC Community of Democratic Choice

CEO Chief Executive Officer

CFSP Common Foreign and Security Policy

CIs Confederation of Independent States
EBRD European Bank for Reconstruction and Development
ENP European Neighbourhood Policy

FDI Foreign Direct Investment

FTA Free Trade Area

GDP Gross Domestic Product

GUAM Georgia, Ukraine, Azerbaijan and Moldova

(later renamed the Organisation for Democracy
and Economic Development)

IUD Industrial Union of Donbass

MP Member of Parliament

NATO North Atlantic Treaty Organisation

NIS Newly Independent States

OSCE Organisation for Security and Co-operation in Europe
Oou Our Ukraine

PCA Partnership and Cooperation Agreement

PR Party of Regions

SES Single Economic Space

SPFU State Property Fund of Ukraine

tcm thousand cubic metres

USSR Union of Soviet Socialist Republics

VAT Value Added Tax

WTO World Trade Organisation

YES Yalta European Strategy
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